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CURRENT TOPICS 


Rating of Charities 


THE Pritchard Committee on the Rating of Charities and 
Kindred Bodies have now presented their report (Cmnd. 831, 
H.M.S.O., 5s.). Their terms of reference were to review 
the present treatment for rating of hereditaments in England 
and Wales occupied for purposes of a charitable nature or 
for other similar purposes, to consider the provisions of s. 8 
of the Rating and Valuation (Miscellaneous Provisions) Act, 
1955, and of the Scientific Societies Act, 1843, and to advise 
on the proper treatment for rating of hereditan.ents within 
these terms. Their unanimous report surveys the historical 
development of the special treatment for rating purposes 
of charities, exposes the deficiencies of s. 8 of the 1955 Act 
as a permanent provision, and then considers de novo the 
case for assistance of charities by local authorities by way of 
rate relief. The committee conclude that charities should be 
assessed in full but relieved of half the rate payable, but 
consider that local authorities should be allowed, if they 
so wish in any particular case, to remit part or all of the 
other half. Local authorities should also be allowed, says 
the report, to remit part or all of the rates payable by a 
variety of other bodies which are on the fringe of the field 
of charity. On the other hand, scientific, literary and fine 
art societies and voluntary schools should by stages lose their 
complete exemption from rates (though it is pointed out 
that most of them are charities and so would continue to 
get at least half of their rates remitted). Apart from these 
major recommendations the committee make a number of 
useful practical suggestions, as for instance that rating 
authorities should have power to grant relief to a particular 
body not merely for the ensuing rate period only, but for a 
specified term of years or for an indefinite period subject 
to a year’s notice: this would assist such bodies by providing 
a measure of certainty about their rate liability for a few 
years ahead. Legislation on the lines indicated by the report 
seems unlikely in the near future: s. 8 of the 1955 Act has 
recently been extended until 1963 by s. 2 of the Rating and 
Valuation Act, 1959, and meanwhile no doubt consultations 
with the large number of interests affected will be necessary 
before amending provisions can be framed ; but the committee 
have pointed the way, and a measure of uniformity and 
certainty in rating reliefs to these bodies can now be looked 
for in the not too distant future. 


Solicitor’s Duty as to Disputed Wills 


THE duty of a solicitor to disclose evidence as to the 
execution of a disputed will is the subject of leading counsel’s 
opinion recently obtained by the Council of The Law Society. 
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The Council have decided, the Law Soctety’s Gazette for 
September states, that where he had acted for a testator in 
drawing up a will which had become the subject of a dispute 
after the testator’s death a solicitor should make available 
a statement of his evidence regarding the execution of the 
will, and the circumstances surrounding it, to anyone who 
asks him for such a statement, whether or not the solicitor 
acted for those propounding the will. 


No Give and Take 


A RECENT case in the Court of Session emphasised an 
important distinction between the law of England and 
Scots law as to the right of a husband to say where the 
matrimonial home should be. The law of Scotland appears 
to accept the finding of Stair that ‘the husband is lord, 
head and ruler of the wife by the express ordinance of God.” 
One consequence of this is that the husband, as the head of 
the house, has the right to determine where that house shall 
be, and the duty of the wife is to accompany him to any 
place he may choose (Ringer v. Churchill (1840), 2 D. 307) 
although in Young v. Young [1947] S.L.T. 5 it was decided 
that a wife is not in desertion if she refuses to comply with 
her husband’s request that she reside with his parents during 
his absence. However, Young v. Young, supra, must be 
regarded as an exceptional case because in Stewart v. Stewart 
(1959), unreported, the Court of Session recently held that a 
wife had deserted her husband because she refused to make 
the matrimonial home with his parents, his mother being 
in charge of the joint household, when a local authority 
house and another house which the wife had obtained was 
available to them. LorD KILBRANDON recognised that 
English law took a different and a “ more enlightened view ”’ 
and this was considered by the Court of Appeal in Dunn v. 
Dunn [1949] P. 98. In that case DENNING, L.J. (as he then 
was), said: “The decision where the home shall be is a 
decision which affects both parties and their children. It is 
their duty to decide it by agreement, by give and take, and 
not by the imposition of the will of one over the other. Each 
is entitled to an equal voice in the ordering of the affairs 
which are their common concern. Neither has a casting 
vote, though, to be sure, they should try so to arrange their 
affairs that they spend their time together as a family and 
not apart.” In English law, it appears to be the duty of 
a wife to live with her husband only if it is reasonable for her 
to do so (McGowan v. McGowan [1948] 2 All E.R. 1032). 
In Stewart v. Stewart, supra, Lord Kilbrandon found that the 
husband’s attitude was “completely unreasonable and 
utterly selfish,” but it was nevertheless the wife’s duty to 
live with him at the place of his choice. 


Indecency with Children 


THE Criminal Law Revision Committee were asked to 
consider ‘‘ what alterations to the criminal law should be made 
to provide for the punishment of a person who, without 
committing an assault, invites a child to handle him indecently 
or otherwise behaves indecently towards a child.” In their 
First Report (Cmnd. 835, H.M.S.O., 6d.), the committee, 
under their chairman, SELLERS, L.J., have not thought it right 
to recommend that any kind of indecency in relation to children 
should be a crime. The committee arrived at this conclusion 
because (i) not all conduct which is morally harmful or 
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reprehensible ought necessarily to be covered by the criminal 
law ; (ii) so wide a provision would be difficult to administer, 
because it would tend to receive different interpretations in 
different courts ; and (iii) it would be out of keeping with, 
and might cause doubt and confusion in, the other provisions 
of the law as to sexual offences. It would seem, therefore, 
that the committee have ruled out our suggestion (see p. 160, 
ante) that it might be possible to overcome the difficulty by 
making it “an offence for an adult to engage in any indecent 
activity or behaviour with or in the company of any child.” 
Bearing these points in mind, the members of the committee 
believe that the gap in the law could most appropriately be 
filled by legislation on the lines of a draft Bill which was 
prepared by Parliamentary counsel in order to give effect to 
their conclusions and is annexed to their report. The main 
provision (cl. 1 (1)) would penalise “‘ Any person who commits 
an act of gross indecency with or towards a child under the 
age of fourteen, or who incites a child under that age to such 
an act with him or another.” This wording is similar to that 
which was used in s. 11 of the Criminal law Amendment Act, 
1885 (now s. 13 of the Sexual Offences Act, 1956), but the 
committee recognise that there are “‘ obvious objections ” 
to the use of the word “ gross .” 


Restrictive Trade Agreements: A Progress 
Report 


OF 2,200 agreements in the Register of Restrictive Trading 
Agreements at August, 1959, no less than 600 have been or 
are in course of being abandoned. These included 250 of 
the 380 agreements which the Registrar had so far notified 
his intention to refer to the Restrictive Practices Court. 
Proceedings had been formally instituted in eighty-five cases 
by 7th August last, and six had been tried, while consent 
orders had been made in twenty-nine undefended cases, 
declaring agreements contrary to the public interest. In an 
address to the British Association on 3rd September the 
Registrar said that the general picture was, first, a small 
number of complicated cases contested before the court, 
and, secondly, a large number of agreements abandoned 
before reference or before trial, some of them no less important 
than those which had been contested. Commenting on the 
Chemists’ Federation case, the Registrar remarked that 
although the court had condemned the agreement, many 
manufacturers of proprietary medicines continued to restrict 
the sale of their own products to retail chemists. He pointed 
out that the Act was concerned with agreements, i.e., collective 
and not individual decisions. It did not attempt to prescribe 
how, or to whom, or at what price an individual should sell 
his goods: that was a matter for his commercial judgment 
in competitive conditions. The Act was designed to foster 
those conditions. Analysing the defences which had been 
employed in the cases so far decided by the court, he 
suggested that where the court had rejected arguments 
pleading benefits conferred on the public by agreements, it 
was not because the Act had prevented anything that could 
be said in their favour from being said, but because the 
court had not been satisfied that the benefits claimed did 
flow from the restrictions. Whether the Act was achieving 
the objects for which it was passed was a question the 
Registrar left for his audience to consider: our own view is 
that it is still too early to discern long-term effects, but there 
can be no doubt that the self-examination forced upon 
industry by the Act is wholly healthy. 
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PRIVILEGED DOCUMENTS: ACCIDENT REPORTS 


“ The accurséd power which stands on privilege 

And goes with Women and Champagne and Bridge 
Broke—and Democracy resumed her reign 

Which goes with Bridge and Women and Champagne.” 


THE word privilege awakes mixed feelings in the heart of 
the free-born Briton. The privilege of the Crown, the privilege 
of the House of Lords, the privilege of the great ecclesiastical 
dignitaries, the whole concept of a private law stirring the 
reeds of history with recollections of Bate’s case, the Trial 
of the Seven Bishops, the Duchess of Kingston’s case, are 
anathematohim. But then there is another line of authorities : 
the attempted arrest of the Five Members, Entick v. Carrington, 
Dunning’s Motion—where (if he accepts a certain view of 
history) the whole structure of liberty has at times pivoted 

. on what? ... on privilege. Parliamentary privilege 
perhaps . . . but privilege nevertheless. And if a certain 
view of the scope of that privilege had prevailed, might not 
that very privilege in recent times have been a brutum fulmen 
to intimidate the citizens who felt that they had been defamed 
and sought recourse against a legislator—when the legislator, 
they thought, had wronged them in his disclosures to a 
Minister ? Had it not been for the right honourable member 
for North Lewisham. . . 


Privilege for professional communications 


But these are contentious matters and it was with a different 
sort of privilege that the courts were concerned last year 
when the Queen’s Bench Division had, twice in three months, 
to consider the question of the privilege attaching to profes- 
sional communications and documents of that class. It 
might be thought that the law on this subject was quite clear. 
A letter wiitten by your client to you where .litigation is 
anticipated is privileged and so is your letter to him—and 
that is all there is to it. Even the Sabinians who lecture in 
the lofty halls of the older universities devote little time as 
a rule to so plain a matter. 

But what of the document that is not originally part of a 
professional communication, but, never having been com- 
municated to or known of by the other side, is sent on to a 
party’s solicitor—for example, the “ Accident Report” ? 
Two quite recent cases, Seabrook v. British Transport Commis- 
sion [1959] 1 W.L.R. 509; p. 351, ante, and Longthorn v. 
British Transport Commission {1959} 1 W.L.R. 530; p. 352, 
ante, gave rise to judicial consideration of this very point. 
It is well known that on the railways—and in many other 
large organisations where large numbers of men are employed 
and mishaps occur—it is common practice after an accident 
for someone in a supervisory position to have to forward to 
his seniors a report of the accident ; and the question arises, 
is this privileged ? 

In Seabrook’s case the widow of a railway employee sued 
the British Transport Commission under the Fatal Accidents 
Acts, 1846 to 1908, and the Law Reform (Miscellaneous 
Provisions) Act, 1934, for injuries caused to her deceased 
husband from which he died. He had in fact been knocked 
down and killed by a train while he was working on the line. 
The plaintiff sought to see the accident report and the 
defendants made a claim for privilege which was upheld by 
the master. The plaintiff appealed to the judge in chambers, 
Havers, J., who adjourned the matter into open court. 
The learned judge, in the words of Diplock, J., then 
“considered in detail many of the authorities in the long 


string on this subject. His judgment is a valuable authority 
on this branch of the law of procedure.”’ 

The main point he had to consider, as has already been 
indicated, is whether a document which is not created in the 
form of a direct communication to the party’s legal advisers, 
but which is subsequently communicated to them and directly 
relates to the facts in issue, is a privileged document. He 
also had to consider how explicitly it should be described 
in the affidavit of documents; and how far the judge was 
bound to accept the deponent’s claim in that affidavit or 
how far he could look at the document for which privilege 
was claimed to test whether the claim was well-founded. 


The general principle 


In the course of his judgment, Havers, J., quoted the words 
of Cotton, L.J., in Southwark & Vauxhall Water Co. v. Quick 
(1878), 3 Q.B.D. 315: ‘ That, I think, is the true principle, 
that if a document comes into existence for the purpose of 
being communicated to the solicitor with the object of 
obtaining his advice or of enabling him either to prosecute 
or defend an action, then it is privileged.’’ This indeed 
appears to be the agreed general principle. It is clear that 
the document is privileged although it never in fact reaches 
the solicitor. As Havers, J., pointed out, the headnote to 
this case reads: ‘‘ Documents prepared in relation to an 
intended action, whether at the request of a solicitor or not 
and whether ultimately laid before the solicitor or not, are 
privileged if prepared with a bona fide intention of being 
laid before him for the purpose of taking his advice ; and an 
inspection of such documents cannot be enforced.” 

On the other side of the line are accident reports (and indeed 
other reports and communications which are not accident 
reports) which do not come into existence for the purpose 
of litigation. These are ordinarily held not to be privileged. 
Perhaps the most authoritative decision on this point is 
contained in the relatively short note of Jones v. Great Central 
Railway [1910] A.C. 1, where the House of Lords decided 
that letters from the plaintiff to his trade union were in the 
circumstances not privileged. The plaintiff sought aid 
from union funds to enable him to sue ,his employers for 
unjust dismissal: the letters were written to enable the 
union authorities to decide whether he had reasonable prospects 
of success and also to enable the union solicitor to formulate 
his case if the authorities decided to assist him. 

In Seabrook’s case, counsel for the plaintiff arguéd that 
the accident report was part of a well established system of 
inquiry in railway accident cases and that the use of the 
report for litigation was a subsidiary purpose of the system 
and did not entitle the defendants to claim privilege. 
Havers, J., rejected this contention, relying on the words of 
Buckley, L.J., in Birmingham and Midland Motor Omnibus 
Co. v. London and North Western Railway Co. {1913) 
3 K.B. 850, where he said: “‘ It is not, I think, necessary that 
the affidavit should state that the information was obtained 
solely or merely or primarily for the solicitor,” a view with 
which Scrutton, L.J., in Ogden v. London Electric Railway 
Co. (1933), 49 T.L.R. 542, was to concur. 

Diplock, J., in Longthorn’s case took a view somewhat less 
unfavourable to the party seeking discovery. He held that 
the report of a private court of inquiry set up by the railways 
to investigate the cause of the accident with a view to 
preventing like occurrences in future was not privileged, 
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He too referred to the words of Buckley, L.J., in the 
Birmingham case ; but said that he did not read Buckley, L.J.’s 
judgment as laying down any rule that, if one of the purposes, 
however insubstantial, of creating the document was to 
show it to a solicitor, that entitled the document to privilege. 
Diplock, J., pointed out that in Lengthorn’s case the inquiry 
was prefaced by a statement from the chairman that “ it was 
not so much convened to establish guilt . . . but rather. . . 
with a view to safeguarding against any possible similar 
happening in the future.”” Diplock, J., held that on the 
facts of the case the report of the inquiry was not privileged 
because the inquiry “was not to any appreciable extent 
for the purpose of obtaining for or furnishing to the solicitor 
to the defendants evidence and information as to the evidence 
which will be obtained.” 

Privilege can sometimes be a shield and buckler in the 
hands of the defendant. But it would be unjust to infer 
from this that it is always so. The plaintiff too may raise 
the plea of privilege. In Watson v. Cammell, Laird & Co., 
Ltd. [1959] 1 W.L.R. 702; p. 470, ante, the Court of Appeal 
had to consider such a plea. The claim in the action was 
based on disablement resulting from meningitis which the 
plaintiff had developed when he went to work after the 
accident. The defendants wanted to see a copy of the 
plaintiff's hospital report (which copy had been taken by the 
plaintiff’s solicitor), so that they should be able to study it 
since meningitis could be infective in origin or traumatic, 
that is resulting from injury. It was argued that the original 
hospital report could be given in evidence at the trial, at 
any rate by means of a subpoena duces tecum, and that the 
copy must therefore be admissible. The Court of Appeal 
rejected this argument, saying that the copy had come into 
existence for purposes of litigation and was therefore privileged. 


Principle established by Seabrook and Longthorn cases 

These decisions are undoubtedly of assistance to the 
practitioner, establishing as they do that where a substantial 
purpose of a party in preparing an accident report is that it 
may be used for litigation—or even avoiding litigation— 
it will be privileged. The use of the document for litigation 
does not have to be the sole—nor even perhaps the main 
-purpose for which the document is created. It is also 
clear that, while, as Hamilton, L.J., pointed out in the 
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Birmingham case, there is no formula which can be used in 
the affidavit of documents which makes all the documents 
for which privilege is claimed taboo, the judge will not 
necessarily look at the document for which privilege is 
claimed: he will only do so in the exercise of his discretion. 

While admiration is undoubtedly due to Havers, J., for the 
erudition he displayed in Longthorn’s case and to Diplock, J., 
for his vigorous if shorter judgment in Seabrook v. British 
Transport Commission, it may be doubted whether the 
law as it stands is altogether satisfactory on this point. The 
form of wording in the affidavit of documents may lead a 
judge to decide against looking at the document in question : 
Diplock, J., admitted in the course of his judgment that the 
affidavit of documents, which was quite candidly phrased, 
“very nearly persuaded him ”’ that he need not look at the 
report at all. It must be tempting to parties in such cases 
to express themselves if not as equivocally at least as 
laconically as possible. 

Again, the criterion employed by judges is ‘‘ Was the 
document brought into being for the purpose of litigation ? ” 
But this question itself may beg the question “ By whom ? ” 
Where there is a body of the size of the British Transport 
Commission, the servants of that body are innumerable. 
Whose purpose is to be considered? The purpose of the 
foreman or supervisor who writes the report? The clerk 
who files it? Or the ninetenth-century Parkinson, now 
long dead, who created the system? Or again, the solicitor 
to the railways? Or the manager who swears the affidavit 
of documents ? 

Further, if a document is to be privileged even though its 
use in litigation was to be only one of the purposes for which 
it was created, how is that doctrine to be reconciled with the 
House of Lords’ decision in Jones v. Great Central Railway ? 
Does it really matter whether the document goes first to the 
union and then to its solicitor, or first to the solicitor and 
later to the union ? (If, that is, it was created for the purpose 
of being read by both union and solicitor and considered 
by them.) Is there a distinction between injured workman, 
union and union solicitor, on the one hand, and foreman, 
manager and employer’s solicitor, on the other? Even the 
more cautious may in such a case echo the words of Lord 
Denning: “ If this is the law then so much the worse for the 
B. G. C. W. 


law.” 


“THE SOLICITORS’ JOURNAL,” roth SEPTEMBER, 1859 


On the 10th September, 1859, THE Solicitors’ JouRNAL com- 
mented on certain revelations made by Mr. Chisholm Anstey, 
late Attorney-General of Hong Kong, which ‘‘ appear to prove 
that a Mr. Caldwell, a person occupying a very important position 
in Hong Kong in connection with the Government, has been 
notoriously mixed up in, and maintained confidential relations 
with, persons of a more than questionable character. The main 
charge is that Mr. Caldwell, who, amongst his various offices 
numbered that of a justice of the peace and head of the police . . . 
was a partner in the ‘convoy business’ of the Chinese coasts 
with a notorious Chinese pirate named Mah Chow Wong. Mah 
Chow Wong was, in September, 1857, convicted on a charge of 
piracy and transported. The charge selected (says Mr. Anstey) 
was the first and least strong charge. . . . The trial was further 
remarkable for the strenuous efforts of Mr. Caldwell on his 


behalf, who retained and instructed the legal advisers of the 
pirate, marshalled his witnesses, and gave evidence in person 
and, in doing so, was compelled to disclose his own partnership 
with the prisoner. . . ._ Nor was the piracy in question a solitary 
instance of the guilt of the convict. Mah Chow Wong was, 
and had been for many years, notoriously the chief pirate and 
resetter of pirates in the China Seas and his connexion with 
Mr. Caldwell had produced in the minds of many Europeans 
a conviction of the guilty character of that connexion. . .. To 
look for nothing beyond what is here disclosed, there is certainly 
enough to startle an English reader and especially an English 
lawyer. ... But... it certainly is calculated to bring the 
administration of justice into disrepute to find that, after such 
an exposure ... Mr. Caldwell should still have been allowed to 
retain his official relations with the Colonial Government.”’ 





Personal Notes 


Mr. KEITH FREDERICK Murray, solicitor, of Wakefield and 
Pudsey, was married to Miss Marie Wilson recently at Bradford. 


Mr. BriAN Woop RaAvENSCROFT, solicitor, of Walsall, was 
married on 22nd August to Miss Pamela Mary Bayley. 
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THE WINDING UP 


THE first article in this series (p. 681, ante) was concerned with 
winding up by order of the court. In this article we will turn 
to voluntary liquidations, and then we will begin to examine 
the law relating to liquidators in both kinds of winding up. 


Resolutions to wind up voluntarily 


The Companies Act, 1948, s. 278, empowers a general 
meeting of members to wind up their company by any one of 
three kinds of resolutions. In practice only two of these 
resolutions are ever used, namely, a special resolution, and an 
extraordinary resolution which declares that the company 
shall be wound up voluntarily because it cannot by reason of 
its liabilities continue its business. A special resolution for a 
voluntary winding up may be passed for any reason, and the 
resolution need not state the reason which moved the general 
meeting to pass it. If the resolution is passed as part of a 
scheme to defraud or oppress the minority of members who 
vote against it, however, the court will set it aside (Menier 
v. Hooper’s Telegraph Works, Ltd. (1874), L.R. 9 Ch. 350). 
An extraordinary resolution for a voluntary winding up is 
always reserved for cases where the company is insolvent, 
although the Companies Act, 1948, does not expressly confine 
its use to such cases. Consequently, an extraordinary resolu- 
tion always heralds a creditors’ voluntary winding up. 


Before the Companies Act, 1928, creditors of an insolvent 
company had no control whatsoever over its voluntary 
liquidation. The only way in which they could obtain some 
degree of control without the winding up being turned into a 
compulsory one was to petition the court for an order that the 
voluntary winding up should be continued under the court’s 
supervision, when the court could make such orders for the 
creditors’ protection as it thought fit. Now, however, 
creditors have the right to participate in every voluntary 
winding up, unless the directors, within five weeks before the 
winding-up resolution is passed, make and file at the Com- 
panies Registry a statutory declaration that they are of 
opinion that the company will be able to pay its debts in full 
within a stated period which must not exceed twelve months 
from the date of the winding-up resolution (s. 283). If such 
a declaration of solvency is filed, the winding up is a members’ 
voluntary winding up, and the members have exclusive 
control over its conduct. If no declaration is filed, the 
winding up is a creditors’ voluntary winding up, and the 
control over it is exercised by creditors and members together, 
but on all important points the creditors’ wishes prevail. 

It the winding up is to be a creditors’ voluntary winding up, 
a meeting of creditors must be called for the same day as that 
on which the winding-up resolution is passed or for the next 
following day, and the directors must lay a statement of the 
company’s assets and liabilities before the creditors thereat 
(s. 293). The meeting of creditors has power to appoint a 
liquidator and to constitute a committee of inspection, as will 
be shown below, but its power to do these things is, of course, 
contingent on the members passing a winding-up resolution 
at their meeting, the creditors’ meeting having no power to 
initiate the liquidation itself. If a winding up begins as a 
members’ voluntary winding up, it may become clear to the 
liquidator as it progresses that the company will not be able to 
pay its debts in full within the period stated in the directors’ 
declaration of solvency. In that case he must call a meeting 
of creditors and lay a statement of the company’s assets and 
liabilities before it (s. 288), but this does not convert the 
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liquidation into a creditors’ voluntary winding up. The 
purpose of holding the meeting is merely to acquaint the 
creditors with the company’s position so that they may petition 
the court for a winding-up order if they wish. 


Applications to the court in voluntary liquidations 


The Companies Act, 1948, is peculiar in that it does not 
apply the same rules to the conduct of voluntary liquidations 
and compulsory liquidations under an order of the court. 
Admittedly, certain rules do apply to both kinds of winding up 
(see ss. 316-365), and these rules undoubtedly comprise the 
most important ones ; but there are also other rules which 
apply to compulsory liquidations alone (ss. 226-228, 231, 
244-251 and 256-277) although there is no logical reason 
why they should not be extended to voluntary liquidations 
as well. This difference between the two kinds of liquidations 
is bridged, however, by s. 307 which enables the court (a) to 
determine any question arising in a voluntary liquidation, 
and (b) to exercise any of the powers which the court could 
exercise in a compulsory winding up. An application for 
such an order may be made summarily by the liquidator or 
any contributory or creditor. 

Because of s. 307, the court may apply any of the rules 
which govern a compulsory winding up in a voluntary 
liquidation. The commonest uses of the section in practice, 
however, are the following :— 

(1) To stay actions brought against the company.—When a 
winding-up petition has been presented, an application 
may be made to the court by any creditor or contributory 
or the company itself to stay any action which has been 
brought against the company (s. 226), and when a winding- 
up order has been made, no action may be commenced or 
continued against the company without leave of the court 
(s. 231). There are no similar provisions in the case of a 
voluntary liquidation, but under s. 307 in a voluntary 
liquidation the court may exercise the power given to it 
by s. 226 to stay an action brought against the company. 
However, in neither a compulsory nor a voluntary liquida- 
tion will the court stay an action in which relief other than 
a money judgment is sought, nor an action by secured 
creditors to enforce their security, and in the voluntary 
winding up of a solvent company the court will not stay 
an action brought by any creditor, because the action will 
not prejudice the other creditors, and the company itself 
has no equity to prevent the action continuing (Gérard v. 
Worth of Paris, Lid. [1936] 2 All E.R. 905). 

(2) To prevent an execution or distress being levied. 
compulsory winding up any execution or distress begun 
after the commencement of the winding up is void, and 
the liquidator can recover the proceeds thereof (s. 228). 
Although in both a compulsory and a voluntary liquidation 
an execution begun before the commencement of the 
winding up but not completed by that date may be upset 
by the liquidator (s. 325: see article [V of this series), an 
execution begun after a voluntary winding-up resolution 
has been passed is not invalid. Consequently, to stay such 
an execution an application must be made to the court to 
exercise its power under s. 226 to restrain proceedings 
against the company (Westbury v. Twigg & Co. [1892 
1 O.B. 77), but for the same reasons that it will not restrain 
an action, the court will not stay the execution if the 
company is solvent (Gérard v. Worth of Paris, Ltd., supra). 
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(3) To stay the winding up.—tIn a compulsory liquidation 
the court may stay the winding up and discharge the 
winding-up order at any time (s. 256). Usually this is 
done when the company has made some arrangement with 
its creditors whereby it is to continue carrying on its 
business and discharge its liabilities in an agreed manner. 
The court may similarly stay a voluntary winding up and 
discharge the winding-up resolution (Re Stephen Walters & 
Sons, Ltd. {1926} 70 Sor. J. 953). This, incidentally, is the 
only way in which a voluntary winding up may be stayed, 
as the members have no power to rescind the winding- 
up resolution by passing a further resolution to that effect. 


Winding-up petitions against companies in voluntary 
liquidation 

A winding-up petition may be presented against a company 
which is being wound up voluntarily by the same persons 
and on the same grounds as if it were a going concern (see 
article I of this series at p. 681, ante). But if the petitioner 
is a contributory, he must satisfy the court that the rights 
of contributories will be prejudiced if the voluntary liquidation 
continues (s. 310). The usual kind of prejudice alleged by 
contributories is misconduct or dilatoriness by the liquidator 
(who is often a former director of the company), but the 
court has power to replace a liquidator even in a voluntary 
winding up (s. 304) and this would now seem the proper 
remedy to pursue. 


A creditor is entitled to a winding-up order on making out 
his case for it even if he has no complaint about the conduct 
of the voluntary winding up (Re James Millward & Co., Ltd. 
[1940] Ch. 333). But, as in cases where the company is not 
already in liquidation, the court can consider the wishes of 
creditors and contributories generally (s. 346), and if a 
majority of creditors wish the voluntary liquidation to 
continue, the court may decline to make a winding-up order 
(Re Home Remedies, Ltd. [1943] Ch. 1). 


The liquidator 


The arrangements for the appointment of a liquidator in 
a compulsory winding up are considerably more complex 
than in a voluntary liquidation. This is attributable to the 
facts that the control of the court over a compulsory winding 
up is more pervasive than over a voluntary one, and that in 
a compulsory winding up there may be a lapse of some time 
between the presentation of a winding-up petition and the 
making of a winding-up order during which the directors of 
the company will still have power to dispose of the company’s 
assets. 


Provisional liquidator 

At any time after the presentation of a winding-up petition 
the court may appoint the Official Receiver or any other fit 
person to be a provisional liquidator of the company (s. 238). 
A provisional liquidator is invested by the Companies Act, 
1948, with all the powers of a liquidator appointed after a 
winding-up order has been made, but the court may limit his 
powers in such manner as it thinks fit, and to avoid pre- 
judging the issues raised by the winding-up petition, which will 
not yet have been tried, the court always limits his powers 
to taking possession of the company’s assets and, in the case 
of the Official Receiver, applying to the court for the appoint- 
ment of a special manager. Unless there is reason to suspect 
that the directors of the company will dispose of its assets 
during the period before the winding-up petition comes on 
for hearing, either deliberately or by continuing its business 
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at a loss, there is little purpose in seeking the appointment 
of a provisional liquidator, and in practice they are not often 
appointed. 


Permanent liquidator 


When a winding-up order is made, the Official Receiver 
automatically becomes the provisional liquidator of the 
company (s. 239), and if any other person was appointed 
provisional liquidator pending the hearing of the winding-up 
petition, the official liquidator supersedes him. Within one 
month after the winding-up order is made the Official Receiver 
must call meetings of creditors and contributories to decide 
whether an application should be made to the court for some 
other person to be appointed liquidator in his place. If 
those meetings agree on whom they wish to be the liquidator, 
the Official Receiver applies to the court ex parte for an order 
appointing him. If they disagree, the Official Receiver again 
applies to the court, but creditors and contributories may 
this time appear before the court to argue in favour of their 
respective nominees before the court gives its decision. If 
both meetings resolve that no application shall be made to 
the court to appoint someone other than the Official Receiver 
as liquidator, he becomes the permanent liquidator of the 
company, and no order of the court is necessary. In 
appointing a liquidator, the court is not bound by the resolu- 
tions passed by the creditors and contributories, so that even 
if they are agreed on who the liquidator should be, the court 
is still free to appoint some other person. Where there is 
disagreement between the two meetings, however, and there 
is no personal objection to either of the persons nominated 
by them, it is not uncommon for the court to appoint both 
nominees as joint liquidators. 


Committee of inspection 


At the meetings called by the Official Receiver, the creditors 
and contributories also resolve whether to apply to the court 
for the appointment of a committee of inspection consisting 
of a certain number of creditors and contributories or their 
agents holding general powers of attorney from them (ss. 252 
and 253). If the meetings agree on this matter, the Official 
Receiver applies to the court ex parte for an order appointing 
the agreed committee. If they do not agree, the Official 
Receiver takes the same steps as when they disagree as to 
who should be appointed liquidator. If neither meeting resolves 
to apply to the court for the appointment of a committee of 
inspection, most of the powers exercisable by the committee 
are exercised by the Board of Trade (s. 254). As will be shown 
in the next article, the function of the committee of inspection 
is to supervise the work of the liquidator generally, and he 
must obtain the consent of the committee or the court before 
exercising certain of his powers. 


Liquidator and committee of inspection in a voluntary winding up 


In a members’ voluntary winding up, the liquidator is 
appointed by a resolution of the members, and this resolution 
is usually passed at the same meeting as the one at which the 
resolution to wind the company up is passed (s. 285). Ina 
creditors’ voluntary winding up, the meetings of creditors 
and contributories may both nominate a liquidator, but in 
the event of disagreement the creditors’ choice prevails unless 
the court orders otherwise on an application made to it within 
seven days of the creditors’ resolution being passed (s. 294). 
But if the creditors fail to pass an effective resolution appoint- 
ing a liquidator, because, for example, the resolution is 
passed by a majority in value but not by a majority in number 
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of the creditors, the person nominated by the members’ 
meeting will be the liquidator (Re Caston Cushioning, Ltd. 
[1955] 1 W.L.R. 163). 

In a members’ voluntary winding up it is not possible to 
have a committee of inspection, but in a creditors’ voluntary 
winding up a committee may be appointed if a meeting of 
creditors so resolves (s. 295). In that event both the creditors 
and contributories may appoint five of their number to repre- 
sent them on the committee, and as in a compulsory liquida- 
tion, the holders of general powers of attorney from creditors 
or contributories may be appointed members of the committee 
instead of creditors or contributories themselves. But a 
meeting of creditors may veto the appointment of any person 
representing the contributories, and that person cannot then 
serve on the committee unless the court so orders. The 
function of the committee of inspection in a voluntary winding 
up is the same as in a compulsory liquidation, but, as will be 
shown in the next article, its powers are less extensive. 


Vacation of office by liquidator 

The court may remove a liquidator for cause in any winding 
up (ss. 242 and 304), and he automatically vacates office if a 
receiving order in bankruptcy is made against him (Companies 
(Winding Up) Rules, 1949, r. 168). Furthermore, a liquidator 
may resign at any time, but in a compulsory winding up he 
requires leave of the court to do so unless meetings of creditors 
and contributories have resolved to accept his resignation 
(Companies (Winding Up) Rules, 1949, r. 167). When there 
is a vacancy in the office of liquidator in a compulsory winding 
up, the Official Receiver becomes liquidator again, but he may 
call meetings of creditors and contributories to nominate a 
new liquidator, and if either or both of the meetings nominates 
someone other than the Official Receiver, he will apply to the 
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court for its decision on the matter in the same way as when 
the first liquidator was appointed (s. 239). Any vacancy in 
the office of liquidator in a members’ voluntary winding up is 
filled by a resolution of a meeting of members (s. 286), and 
in a creditors’ voluntary winding up, by a resolution of a 
meeting of creditors (s. 297). But when the court removes a 
liquidator in any voluntary winding up, it may appoint his 
successor itself (s. 304). 

A liquidator in a compulsory winding up cannot act until 
he has given security to the satisfaction of the Board of Trade 
(s. 240). There is no such requirement in a voluntary winding 
up. 


Remuneration of liquidator 


In a compulsory winding up the liquidator’s remuneration is 
determined by the committee of inspection, and the remunera- 
tion must take the form of a percentage of the amount realised 
on the sale and calling in of the company’s assets and a 
percentage of the amount distributed to creditors and con- 
tributories (Companies (Winding Up) Rules, 1949, r. 159). 
If the Board of Trade thinks the remuneration fixed by the 
committee to be excessive, it may apply to the court to reduce 
it. If there is no committee of inspection, the liquidator is 
remunerated at the same rate as the Official Receiver unless 
the court otherwise orders. Ina members’ voluntary winding 
up the liquidator’s remuneration is fixed by resolution of the 
members, and in a creditors’ voluntary winding up, by the 
committee of inspection, or, if there is no committee, by 
resolution of the creditors (ss. 285 and 296). In neither 
case need it take the form of a percentage of the company’s 
assets, so that it is permissible to remunerate the liquidator 
by a lump sum or a salary. 

RK. RF. 


(To be continued) 


COLLUSION—II 


THERE are certain troublesome aspects of the law regarding 
collusion which require further examination in the light of 
the principles already enunciated, and there are examples of the 
operation of these principles which may make them clearer. 
One of the thorny problems which may face a solicitor is 
what to do in a case where there has clearly been collusion 
at some stage before it came into his hands. For example, a 
husband and wife have made a bargain that the husband will 
pay his wife a cash sum if she will start proceedings, and the 
wife comes to her solicitor with a perfectly good case on 
which to found a petition. What should the solicitor do ? 
Is she forever shut out from a decree by her collusive bargain, 
or can something still be done in this unhappy situation ? 
The first reaction when faced with any problem relating to 
collusion should not be a forlorn shaking of the head, but a 
determination to find a way round if at all possible, and in 
this particular case there certainly is an escape from the 
dilemma. 
All collusion spent 

These were exactly the circumstances in Beattie v. Beattie 
.1938] P. 99 ; in fact in that case the wife had already accepted 
£15 from her husband “ towards the costs ” when she presented 
her petition. The President held that, although the wife’s 
action had been most unwise and dangerous, it did not 
amount to collusion because the bargain was never completed. 
He added that the full and candid disclosure of the facts 
enabled him to find an innocent interpretation of them, but 


that disclosure in itself could not validate a collusive bargain. 
Even when the collusive bargain is complete it is not 
necessarily fatal: in Watkin v. Watkin and Malcolm (1919), 
122 L.T. 225, a wife agreed with her husband in February, 
1918, that certain steps should be taken to secure a divorce 
and in March she sent him £50 to help him to pay the costs. 
Proceedings were never started on the agreed lines, but in 
December, 1918, the husband obtained fresh evidence on 
which he filed a petition. The court held that the collusive 
agreement of February, 1918, was spent by the following 
autumn and that the petition before the court was untainted. 
What the position would have been if the petition had been 
filed before the collusion was spent would depend on whether 
or not the court was satisfied that the conduct of the hearing 
was unaffected by the bargain, but it would be a difficult 
task for the petitioner to show that the collusion had spent 
itself in such a case. Where a petition has been dismissed on 
the ground of collusion there is no reason why another petition 
should not be brought successfully, but there must be an 
entirely new petition: it cannot be done by way of supple- 
mental petition (see Sandler v. Sandler, Davies and Johnstone 
[1934] P. 149). 
Requests for evidence 

Is it collusion if one party asks for, and the other supplies, 
evidence in support of allegations of matrimonial offences ? 
The usual way in which this question arises is that a would-be 
petitioner, believing that the respondent has committed 
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adultery, asks for evidence to be made available in order 
to save the expense of investigations. Provided that the 
request is for evidence of past adultery, and that there is 
no suggestion of inciting to commit adultery in the future, 
this way of obtaining evidence is perfectly legitimate ; but 
when a respondent has voluntarily provided evidence of 
adultery it is always as well to prepare the petitioner for a 
question from the judge as to whether or not she asked that 
adultery should be committed in order to furnish the necessary 
evidence. It is of course both collusion and connivance for 
husband and wife to agree together that one of them shall 
furnish evidence of adultery to be committed in the future. 
Voluntary confessions of adultery, uncorroborated by any 
other evidence (of association for example), are always looked 
on with suspicion as they are obviously liable to be collusive ; 
but if they are given in circumstances which indicate that 
they are contrary to the respondent’s best interests they may 
be accepted without corroboration, although it is wise to have 
corroborative evidence if at all possible. 


If the provision of evidence is associated with any sort of 
bargain it then becomes collusive: for example, if a respon- 
dent offers to provide a hotel bill or a confession on payment 
of a sum of money, the acceptance of such an offer would be 
collusive, although there would be no collusion if the offer 
was refused; it would not even be collusive if the evidence 
were later produced, having been obtained by proper means 
and without any such payment, provided that there had 
been initially a refusal of the offer. But provided the 
bargain is concluded between the parties, it matters not 
a bit that the negotiations become abortive ; the agreement 
itself was collusive and the suit, based on evidence so obtained, 
is tainted. The only way to cure this state of affairs is to 
start a fresh petition on different evidence. 


Failure to proceed on charges in the petition 


The withholding of material facts from the court in 
pursuance of an agreement between the parties is collusive, 
but this does not necessarily mean that every allegation in 
a petition must be pursued to its bitter end. In Buller v. 
Butler (1890),63 L.T. 256 awife was refused adecree because her 
solicitors agreed with her husband’s solicitors during the 
hearing that she would withdraw some of her charges of 
adultery if she succeeded on cruelty and on a charge of adultery 
with one woman, and that the husband’s counsel should not 
cross-examine her. But it is quite common for counsel to 
agree, during the hearing of a defended divorce, not to proceed 
with certain charges and to allow other charges to be made 
without challenge, provided that the judge is satisfied that 
“the proper course ’’ is being taken in the interests of justice. 
This sort of arrangement is normally put before the judge in 
his private room and usually no difficulty arises and all 
concerned are contented with the result. It sometimes 
happens that the judge himself throws out the broadest of 
hints in open court that there may be “an unsatisfactory 
result for both parties”’ (a euphemism for ‘no decree for 
either party ’’) if the case is allowed to take its natural course 
and to follow the pleadings. Counsel naturally take such 
hints, and the end of the matter is an agreement between 
counsel, a visit to the judge, a greatly shortened hearing 
and smiles all round. 


Schlesinger v. Schlesinger 
In one recent case, however, the smiles froze on the faces 
of all concerned. In Schlesinger v. Schlesinger [1959) 
1 W.L.R. 92 (C.A.) ; p. 74, ante, a suit for judicial separation 
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in which the petitioner wife named several different women 
and also alleged cruelty, the husband admitted some 
adultery and denied the rest, and alleged adultery by the 
wife with an intervener, which was admitted. Before the 
hearing there were prolonged negotiations between counsel 
and solicitors, no doubt aimed quite properly at tidying 
up the allegations and cross-allegations, and attempts were 
made by the husband’s advisers to persuade the wife to 
abandon her allegations of adultery with one of the interveners 
in particular. When the case came on, all counsel concerned 
saw the judge in his private room before any evidence was 
called; thereafter counsel for the wife indicated in open 
court that he would rely on the admitted adultery and would 
not proceed with the charges of cruelty nor with the adultery 
which was denied. A decree of judicial separation was duly 
made on the ground of the adultery admitted by the husband. 
This eminently reasonable course did not, however, please 
the petitioner, although she had heard her counsel’s statement 
in court, and she applied to have the hearing set aside and 
a rehearing of the suit on the grounds, inter alia, that the 
court had wrongly excluded evidence of cruelty and had 
wrongly accepted the oral evidence of one of the interveners, 
dismissing her from the suit in consequence. In her affidavit 
the wife maintained in effect that the conduct of the case 
was the result of a collusive agreement between her and her 
husband, through their respective counsel; by implication 
she was alleging that the whole matter had been “ arranged ” 
without her consent behind the closed doors of the judge’s 
private room. 


The Court of Appeal dealt sharply with the issue of 
collusion, holding that it did not lie in the mouth of the wife 
to say that there was collusion between herself and her 
husband when she had given authority to counsel to proceed 
with the case in the manner set out in his opening speech ; 
but the Court of Appeal also held that in any event the 
judge had not been in error in finding by implication that 
collusion was absent. Furthermore, the case of Butler v. 
Butler (supra) was distinguishable, since in the present case 
there was no question of suppression of a charge by a 
concluded agreement between the parties. 


Counsel’s visits to judge during defended divorce 
, hearing 


The really important result of this case is the attention 
focussed on the practice of counsel visiting the judge in the, 
course of the hearing of defended divorce cases. That 
counsel has the right to consult with the judge on questions 
of honour or professional conduct is a historical fact, but the 
Court of Appeal said that it should be used sparingly: the 
responsibility for the conduct of cases is on counsel’s shoulders 
alone, and the judge should not be asked to intervene unless 
there are some exceptional circumstances. Otherwise, public 
confidence in the impartiality of the law may be impaired 
and suspicions may arise that divorce suits are being conducted 
in private and not in the blazing light of the public gaze 
which is the greatest single guarantee of free and untrammelled 
justice. 

Although it was not said in the judgment of the Court of 
Appeal, the gravest risk of such meetings would seem to be 
the injury which may be done to the respect of practitioners 
and litigants for the principles of collusion. If, as a result 
of seeing the judge, counsel are able to conduct a case in a 
manner which would in the ordinary way at least raise a 
suspicion of collusion, however free from taint the procedural 
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arrangements may in fact have been, the onlooker can perhaps 
be justified in questioning whether there has not been some 
kind of judicial approval of a collusive bargain and as a 
result he may adopt a cynical attitude to the whole matter. 
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It is not really enough for the judge to be satisfied that there 
has been no collusion: all concerned in the case, the public 
in general and lawyers in particular, should be left free of any 
suspicion that bargaining has taken place behind the scenes. 


(Concluded) MARGARET PUXON. 


OCCUPIERS AND APPLICATIONS FOR EXTENSIONS 


““ 


SOME matters of very great moment indeed to “ occupiers’ 
of decontrolled residential premises were canvassed in Walpole 
Investment Trust, Ltd. v. Salvage before his honour Judge 
Mais at the West London County Court on 24th June, 1959. 
In the event, his honour did not have to make any decision 
because at the conclusion of the arguments, the parties 
fortunately were able to agree upon the terms of an order, 
which his honour then made. 


However, the points raised are of such importance to those 
who may have to advise occupiers that they are set out below, 
with comments. 

(1) Briefly, the facts were that some while ago, an order 
for possession was made against an occupier of premises 
decontrolled by s. 11 of the Rent Act, 1957. However, the 
operation of the order was suspended for a period of some 
months under the power in that behalf contained in s. 3 (1) of 
the Landlord and Tenant (Temporary Provisions) Act, 1958, 
and the period of such suspension terminated on 19th June, 
1959. (2) The occupier expected to be in a position to 
move out by the last-mentioned date, and consequently took 
no steps to apply for any extension of suspension pursuant to 
s. 3 (4) of the 1958 Act until, to her great perturbation, the 
prospect of alternative accommodation unexpectedly fell 
through only a few days before the original period was due 
to expire. (3) The occupier accordingly went in great haste 
to the court offices, and on 18th June, 1959, issued a common 
form type of notice (known as form “ Ex. 23’) addressed to 
the registrar of the court and to the plaintiff landlords, 
reading “‘ Take Notice that I intend to apply to the Judge at 
etc., on etc., for’’, in effect an extension of the suspension. 
(4) The hearing date given to the occupier, and which was 
inserted in the form Ex. 23, was 24th June, 1959, i.e., a date 
after the original period of suspension had completely expired. 


Application of Rent Restrictions Rules 

The first matter which was raised by counsel for the 
respondent landlords was that by r. 3 (1) of the Rent 
Restrictions Rules of 1957, as amended by the Rules of 1958, 
all applications to the court must be by way of originating 
application pursuant to the provisions of the County Court 
Rules, Ord. 6, r. 4 (1), and not by way merely of a common 
form notice. The differences in the required contents of 
the two forms are considerable, as is well known ; far more 
detail has to be contained in an originating application 
(which incidentally most occupiers in person would be quite 
unable to settle themselves). Further, a plaint note is issued 
against every originating application, a fee of 10s. is payable, 
and a longer hearing date is given than for a mere common 
form notice issued during the course of proceedings. It must 
be observed however that an originating application has one 
merit which a common form notice does not possess, i.e., 
that it commences “ Take Notice that J apply to the Court 

. etc.”’, and not “ Take Notice that J intend to apply . 
This i is very relevant in the matter of time dealt with below. 


3 


Though it was not necessary for his honour to pronounce on 
the submission, it does seem that the Rent Restrictions Rules 
clearly do envisage a common form notice in these circum- 
stances, having regard to the proviso to r. 3, unless (which 
appears rather far-fetched) it can be said that the application 
is not in the course of the original proceedings at all. 


Difficulties facing the occupier 

In the instant case, however, the occupier was faced with 
two further difficulties. The first was that it was submitted 
by counsel for the respondent landlords that she, the occupier, 
had not applied to the court at all before the original period 
of suspension had expired, so that even if the court were 
minded to exercise discretion under s. 3 (4) of the 1958 Act 
in her favour, its power had gone and its jurisdiction was 
wholly spent. This does appear to be a_ well-founded 
contention, because it is difficult to see how any occupier 
can assert that an application has been made to the court 
(which on any showing must be made before the original 
suspension expires), when all that the occupier has done is 
to announce (admittedly before such expiration) the mere 
intention of applying to the court in a few days’ time (i.e., 
after such expiration). The only argument which could be 
addressed to the court against that formidable submission is 
presumably that the actual faking out in the court office of a 
common form notice (which would clearly be the form which 
any county court official would automatically give to an 
occupier who goes to the court in person) constitutes the 
making of the application itself within s. 3 (4). It is difficult 
to see how such an argument could prevail. 

The occupier’s second difficulty in the instant case was 
this: assuming that she was held to Have overcome the 
hurdles indicated above (either by having wisely proceeded by 
way of originating application, or by succeeding in the difficult 
argument described above), then has the court power, if the 
hearing of the application is subsequent to the expiration of 
the original period of suspension, to grant /eave to the occupier 
within s. 3 (4) to make the application within the last 
twenty-eight days of the original period? Section 3 (4), it 
will be remembered, reads: ‘‘. . . or, with the leave of the 
court, at any subsequent time within that period ...’’ The 
question is, can the court’s leave be given, even if the court 
feels inclined to give it, if the actual hearing of the application 
before it does not take place within the twenty-eight day 
period? The subsection is worded ambiguously, and the 
matter can be argued both ways. 


Conclusion 
The moral of all this is of course that occupiers in the 
position of the occupier in the instant case must take very 
great care indeed either to apply by way of originating 
application before the original period of suspension has 
expired (although even that would not of itself overcome 
the ‘leave’ problem) or to apply by way of common form 
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notice within that period and ensure that a hearing date is 
given also within that period. But is that always possible ? 
What about the difficulties of vacations, and county courts in 
the country which do not sit so frequently as in London ? 
There is here a problem which surely ought to be resolved 
by an immediate further amendment of the Rent Restrictions 
Rules. This could be done simply by a short amendment to 
the effect that the taking out of a common form notice, giving 
the court and the respondent landlord notice of intention to 
apply for an extension, should be deemed for the purposes of 
s. 3 (4) of the 1958 Act to be an application to the court 
itself. If, however, it should be objected that that would be 
in effect an unauthorised amendment of an Act of Parliament, 
then perhaps a better method would be for the amendment to 
provide that the date of hearing of the application to the 
judge should be deemed to be the same date as that on which 
the notice of intention to apply was taken out (i.e., a kind of 
“relation back’’). This second suggested method would 
have the added advantage of avoiding any question as to 
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whether the court can still give leave within the subsection 
even it is being asked to do so after the vital period has 
expired. 

One last point is this : it is true that an ordinary application 
can, under Ord. 13, r. 1 of the County Court Rules, be made 
either ex parte or on notice to the other side, and therefore, 
in theory, an occupier arriving breathless at the county 
court on the twenty-eighth day of the twenty-eight days 
“final” period could walk into court and there and then 
address the judge and make application. This, however, 
would open two grave pitfalls: (a) it is thought the court 
would surely not be prepared to deal with a matter of this 
kind by way of ex parte application at all, and so the original 
difficulties would re-appear, and (b) the court may not then 
be sitting and the judge may not be available (even on the 
traditional golf course), So, on the whole, an amendment 
to the Rent Restrictions Rules, and particularly the second 
amendment suggested above, is thought by the writer to 
be the only answer. G. L. Letcu. 


SALES TO PUBLIC AUTHORITIES 


IN recent years concern has been expressed that local and 
other public authorities might be able to acquire land under 
compulsory powers at a relatively low price and later use the 
land, or permit it to be used, for a purpose which would 
justify a materially higher value. It has been thought that 
in many cases this has been unfair to the previous owners. 
As was explained in the article by R.N.D.H. at p. 571, ante, 
the Town and Country Planning Act, 1959, now contains 
sections which may make additional compensation payable 
if a further planning permission is granted within five years 
from the date of acquisition. 

It seems unlikely that these provisions will operate 
frequently. In the first place, they apply only to compulsory 
acquisition in respect of which a notice to treat is served after 
29th October, 1958, or to certain purchases by agreement 
in respect of which a contract is made after that date. 
Consequently, they do not operate retrospectively in cases 
of compulsory acquisition when the relatively small compensa- 
tion (based, broadly, on existing use value and the 1947 Act 
claim) was payable prior to the operation of the 1959 Act. 
Although the new rules for additional compensation are 
intended to apply to acquisitions on or after 29th October, 
1958, the changes introduced by the 1959 Act (which, in 
general, makes compensation payable to the extent of the 
market value of the land) are such that these new rules 
will rarely come into operation. They are likely to apply 
only when the provisions of the 1959 Act as to the planning 
permissions which are assumed to be available are such that 
the full development value of the land is not regarded as 
capable of being exploited. In such a case it is possible 
that a more favourable planning permission can be granted 
within the next five years so that additional compensation 
may be payable. 

A person who may be able to claim that additional com- 
pensation is empowered to register his name and address 
with the acquiring authority so that he will be notified of 
any future permission for additional development. It seems 
that there will be very many cases in which it is possible to 


register the name and address, but in relatively few of them 
is there likely to be any advantage in so doing. We anticipate 
that there will be some controversy as to how far it should 
become a matter of practice to register the vendor’s name 
and address, and so we would draw attention to the problem 
from the point of view of the conveyancer. 


Additional compensation 

The additional compensation may be payable in two cases. 
The first is following compulsory acquisition of an interest in 
land in pursuance of a notice to treat served after 29th October, 
1958 (Town and Country Planning Act, 1959, ss. 1 (2) and 
18 (1) (a)). The second is following sale of an interest in 
land by agreement “in circumstances corresponding to such 
an acquisition” (ibid., s. 18 (1) (b)). ‘‘ Circumstances 
corresponding to a compulsory acquisition” are defined by 
s. 57 (8) as sale “ to’a public authority possessing compulsory 
purchase powers, being a sale in pursuance of a contract 
made after 29th October, 1958.” It might be thought 
unnecessary to make provision for additional compensation 
after sale by agreement, on which the vendor will have 
concurred in the fixing of a price. On sale to an authority 
having a power of compulsory acquisition, however, a price 
may be accepted which is less than would be negotiated on 
the open market. The authority will normally not offer 
more than they can expect to pay if they took compulsory 
powers, and there is little point in an owner trying to hold 
out for more. Consequently, if it is proper tc allow additional 
compensation after compulsory acquisition, it is only right 
that it should be payable after acquisition by agreement. 


The additional compensation is payable following such 
acquisitions or purchases if “ permission is granted for the 
carrying out of additional development of any of the land 
which was comprised in the acquisition or sale.” If the 
compensation which was payable in respect of compulsory 
acquisition or, in the case of a sale by agreement, the amount 
of the purchase price was less than the amount of compensation 
which would have been payable in respect of a compulsory 
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acquisition with the benefit of the new additional planning 
permission, the person to whom the compensation or price was 
payable is entitled to compensation from the acquiring author- 
ity equal to the difference. As the right is statutory, there 
is no need to refer to it in a contract or any other document. 

Rules of this kind are invariably subject to a number of 
exceptions. No further compensation is payable in respect 
of (i) land within an area of comprehensive development ; 
(ii) land acquired by a New Towns Development Corporation 
within an area designated as the site of a new town ; (iii) land 
which such a development corporation were required to 
purchase, or (iv) land acquired by a local authority which 
formed part of an area defined on a development plan as an 
area of town development. 

The intention appears to be that additional compensation 
should be payable only if the new planning permission is 
for a materially different purpose. For instance, where the 
acquiring authority are a local authority, there is no additional 
compensation unless the new development is for the purposes 
of some function different from that for which they acquired 
the land. This means, for instance, that if land were 
purchased with the intention of erecting houses on it no 
additional compensation would be payable on its use for the 
building of flats, nor, probably, if shops were erected as part 
of a general housing development. 


Claims for compensation 

Section 19 enables a person entitled to receive compensation 
on compulsory acquisition, or the purchase price on a sale by 
agreement, or any person claiming under him, to give to the 
acquiring authority an address for service. Where that has 
been done it is the duty of the acquiring authority, or of 
another public authority, to give to the person whose address 
has been registered a notice of any planning decision which 
gives rise to a right to further compensation, unless there is 
reason to believe that the person whose address was registered 
is dead or the right has otherwise devolved. A person who 
has registered an address may make a claim for compensation 
at any time within six months from the date on which notice 
of the decision is given to him. If an address has not been 
registered the claim must be made within six months after the 
date of the decision, whether or not that decision is known 
to the person entitled to the compensation. It is therefore 
important to register an address if there is any likelihood 
that a claim might arise in the future, otherwise the claim 
could be barred by lapse of time. 


Registering an address 

It will be apparent that there are many cases in which an 
address for service can be registered. In the first place, the 
step can be taken if compulsory acquisition has occurred 
and a notice to treat has been served on or after 29th October, 
1958. Secondly, that can be done even though there has never 
been any suggestion of compulsory acquisition if a contract 
has been entered into after that date for sale to an authority 
who at the time had a power of compulsory acquisition. 
The difficulty from the point of view of a conveyancer is to 
know whether a power of compulsory acquisition exists. 
In practice, most local authorities, for instance, acquire their 
land by agreement, but it is often difficult for a solicitor for 
a vendor to know whether at the time they have a compulsory 
power. County councils, including the London County Council, 
and metropolitan borough councils, are in a_ particularly 
favourable position, because they have a power to acquire 
land compulsorily for the purposes of any of their functions 
(Local Government Act, 1933, s. 159 (1) ; London Government 
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Act, 1939, ss. 100, 114 (as amended by the Acquisition of 
Land (Authorisation Procedure) Act, 1946)). Provincial local 
authorities, other than county councils, are not so well placed. 
Nevertheless, they have powers of compulsory acquisition 
for most of their important functions: for example, housing, 
education, public health and many highway purposes. 
Consequently, it would be wise to assume that in almost all 
cases where a local authority acquire land by agreement they 
could have done so as a result of compulsory proceedings. 
It follows that it could become almost a matter of routine 
to register an address for service following such a sale. 

It is not practicable to endeavour to give here a list of 
all compulsory powers. Those of Government departments, 
such as the Post Office, are fairly well known. Perhaps we 
may note that the Electricity Act, 1947, s. 9, enables an 
electricity board to acquire compulsorily land which they 
require for the purpose of their functions. Similarly, the 
Gas Act, 1948, s. 11, enables an area board to acquire land 
which they require for their functions. It follows that on 
sales by agreement to electricity boards or area gas boards, 
an address for service could be registered. 

Notwithstanding the very numerous cases in which the 
step could be taken, we suggest that it should not become a 
matter of mere routine. Where land is already fully developed 
there is no scope for additional compensation on the granting 
of a further planning permission. Similarly, where planning 
permission exists before acquisition, or is assumed to exist 
for the purposes of assessment of compensation (as a result 
of the somewhat complicated provisions in the 1959 Act), the 
value of development covered by that permission will already 
have been taken into account in the compensation or purchase 
price. Broadly it is correct to say that only where there is 
scope for development which was not taken into account 
at the time of acquisition, and which might be envisaged 
within five years, is it necessary to register an address. 

No formality has to be carried out on registering an address 
for service. All that need be done is to send a letter to the 
clerk to the authority describing the land, giving the name and 
address of the vendor, and asking that the address be noted 
as that for service pursuant to the Town and Country Planning 
Act, 1959, s. 19; it would be advisable to ask for an acknow- 
ledgment. As R.N.D.H. suggested in his article, consideration 
should be given to all transactions which have taken place 
since 29th October,’ 1958. 

The action of registering is so simple that we will not be 
surprised to find many solicitors taking it, as a precaution, on 
all sales to public authorities who might have compulsory 
powers. However, there is a constant tendency for work 
which has to be carried out in connection with conveyancing 
to increase in volume. We are inclined to think, therefore, 
that it would be unfortunate if the step of registering an address 
were to become routine on any such sale. We agree with 
R.N.D.H. that it is the duty of a solicitor to take any step 
which might assist a vendor in making a further claim in the 
future, and in any case of doubt the action should certainly 
be taken (both on sale and on long lease to a public authority). 

We feel justified in repeating a remark we have made 
before in these columns that legislation, particularly on planning 
matters, is constantly adding to the number of difficult 
decisions which have to be taken in the course of conveyancing 
practice. However much investigation of title may be 
simplified, for instance, by registration, the matters in respect 
of which a solicitor must use care to protect the interests of 
his clients are not diminishing in number or complexity. 

J. GILCHRIST SMITH. 
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Common Law Commentary 


EYESIGHT VERSUS JUDGMENT 


COMMENTING recently on printed conditions of contract, 
Winn, J., wittily remarked that those before him were legible 
only by eyes with an acuity unlikely to be enjoyed by any 
individual possessing sufficient maturity of mind _ to 
understand them. 

The case was Derby Cables, Ltd. v. Frederick Oldridge, Ltd. 
(The Times, 25th June, 1959). Not only were the conditions 
said to be illegible to the average mature person but they 
were also stated to be verbose, tautologous and obscure, and 
thrown together as an amalgam of phrases recklessly as well as 
fortuitously culled—with scant regard for copyright—from 
other sets of trading conditions. 


Problem of printed conditions 


No doubt printed conditions of contract do cause many 
a difficulty. They vary very much in form and character. 
Sometimes they are short, obviously drawn by a layman 
and couched in the jargon of the particular trade: these 
are usually incomprehensible to the lawyer. Sometimes 
they are very full, designed to cover all likely contingencies 
and obviously drawn by counsel: these can hardly be said 
to be incomprehensible to the layman but they are looked 
upon with such reverence and assumed often to be so interlaced 
with hidden magical meanings as to free him for all liability 
for anything. 

The mixed sort, such as Winn, J., referred to, are probably 
a little less common but when met with tend to present 
the greatest difficulty in construction. A good example 
occurred in the case of Adamastos Shipping Co., Ltd. v. 
Anglo-Saxon Petroleum Co., Ltd. (1958) 2 W.L.R. 688 (H.L.), 
where a charterparty was made up, in accordance with 
common practice, by sticking printed clauses on the main 
body of the document one of which was a clause appropriate 
to a bill of lading and not to a charterparty. 


Type size 


There is no rule that conditions of contract must be in 
black ink on white paper, but there is a rule that they must 
be legible. To be more precise, there is a rule that the notice 
drawing attention to conditions must not be obliterated if 
the conditions are to be incorporated into the contract (Sugar 
v. L.M.S. Rly. Co. [1941] 1 All E.R. 172). A faint greenish 
ink is common, and brownish paper was used in L’Estrange 
v. Graucob, Ltd. [1934] 2 K.B. 394. They are usually on 
the back of the document in question when it is a quotation 
or offer, but in that case, unless they are referred to on the 
front of the document or the attention of the party is otherwise 
properly drawn to them, they will not operate : see the various 
“ ticket cases ’’ on these points. It would be a simple matter 
to enact that all such conditions must be in type of a specified 
size or larger and in black ink on white paper, but the matter 
is hardly one for the Legislature. Anyone concerned in a 
contract of any importance who finds difficulty in reading 
conditions can always ask the other party for a typed copy. 
Many a seller might be surprised to realise just what effect 
his conditions might have on a purchaser, and he might relax 
the more far-reaching. 

One can well imagine that in some cases the size of type 
is dictated by the amount of matter to be compressed into 
the area of a sheet of quarto, and in other cases is simply left 


to the printer, who may well think that he will best please 
his client by the use of small print. 

Speaking generally, conditions of contract detract from 
the bargain: a seller does not usually desire to emphasise 
matters contrary to the hopes of the purchaser. 

If legislation is called for at all on this matter it should 
be directed to protect the consuming public and might well 
concern itself with the nature of permissible conditions as 
well as any standard of legibility. 


Explanations 


There is no reason why a party should not ask the other 
exactly how a particular condition will operate in the contract 
in question, though more commonly he goes to his own legal 
adviser and puts the conundrum to him. The trouble is 
that so often the language is loose or general and a precise 
forecast of its probable construction is not easy. Where 
terms are contradictory it is fairly obvious that the other 
party will be in difficulty in getting any protection from 
them. In the instant case Winn, J., found that the goods, 
which it was alleged had been lost from a vessel, had not 
in fact been loaded, but he also held that the clause relied on 
would not protect. It is not stated in the newspaper report 
that that was because of the contradictory nature of the 
conditions, but that is what one might expect from conditions 
of that character. 


Cross-conditions 

Some firms have “ purchase conditions ’’ which they use 
when placing an order. This raises an interesting problem 
where the quotation also contained conditions. An order 
placed subject to purchase conditions will almost invariably 
be a counter-offer. If there is no express acceptance of it, 
acceptance may operate by performance without dissent. 
Presumably conditions contained in the quotation which 
are not in conflict with conditions on the purchase form 
will also operate, subject to any provision t6 the contrary. 

To avoid difficulty over cross-conditions, a clause may 
be inserted to the effect that where acceptance is made 
subject to printed standard form conditions not expressly 
and specifically put forward as a modification of the -terms 
offered, such conditions shall not operate and the response 
to the offer which would have operated as an acceptance 
but for the conditions shall operate as an acceptance without 
the conditions. Since this is all part of the offer, the offeree 
must be bound unless he goes out of his way to make a 
counter offer specifically. 


Foreign language conditions 

One day the courts will have to decide the problem of 
conditions in a foreign language: there is a mention of it 
by the Court of Appeal in Thompson v. L.M.S. Rly. Co. [1930 
1 K.B. 41, but that case was concerned with illiteracy, which, 
of course, is not a ground for excusing from the effect of 
printed conditions. It is unlikely that the courts would 
insist that standard form conditions must be in the language 
of the offeree, since, if he raises no objection, it would be 
unreasonable so to rule. What is important where a foreign 
language contract is accepted is a provision stating whether 
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the foreign language text or a translation thereof is to be 
the governing text for the purposes of construction and 
interpretation. 

Must the notice calling attention to the conditions be in 
the vernacular of the offeree? If not, does it make any 
difference whether the language is one with which inhabitants 
of the offeree’s country are usually familiar or not? Thus 
a notice in French could be understood or fairly easily trans- 
lated by an Englishman but one in Sanskrit would present 
rather more difficulty. But perhaps it is all a question of 
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caveat emptor and of the cost and delay of translations whatever 
the languages used. 


More important use for large print 
Although it is nothing to do with the substance of this 
note, a much more important place where larger print should 
be made compulsory is on bottles of pills and medicines. 
To parody Winn, J., those with the acuity of sight to read 
many that one comes across are not likely to have the 
infirmity to need them. L.W. M. 


CONVEYANCE BY SURVIVING JOINT TENANT 


IN a recent article in this Journal on “ Implied Assents ” 
(see p. 608, ante), the writer adopted as a practical test of 
the kind of problem which most frequently causes difficulty 
the number of times that it forms the subject of a question in 
“ Points in Practice.’’ There is another test on the same lines. 
Titles are very seldom sent to counsel to peruse generally 
nowadays. Instead, a particular point is raised on a title 
and advice is requested on that point alone (a very sensible 
practice, I think, and one which shows better than anything 
else that the hopes of those who projected the 1925 property 
legislation have not been frustrated). Judging from the 
number of times the question is raised in this way, there is 
no doubt that many practitioners feel perplexed about 
accepting a conveyance from a surviving joint tenant (to use 
this convenient but strictly inaccurate phrase: “ survivor 
of joint tenants "’ is what the statute says), or a title which 
depends on the validity of such a conveyance. 


Statutory provision 

The statute is deceptively clear: ‘“‘ Nothing in this Act 
affects the right of a survivor of joint tenants, who is solely 
and beneficially interested, to deal with his legal estate as if 
it were not held on trust for sale.’’ These words were added 
to the end of s. 36 (2) of the Law of Property Act, 1925, 
by the Law of Property (Amendment) Act, 1926. This is 
the subsection which prohibits a severance of a joint tenancy 
of a legal estate in land so as to create a tenancy in common 
in land. But by way of proviso to that prohibition, the sub- 
section goes on to provide that where a legal estate (not being 
settled land) is vested in joint tenants beneficially, and any 
tenant desires to sever the joint tenancy in equity, he can 
do so either (i) by giving to the other joint tenants a notice 
in writing of such desire, or (ii) by doing such other acts or 
things as would, in the case of personal estate, have been 
effectual to sever the tenancy in equity ; whereupon (in effect) 
a severance takes place, and the land is held upon thestatutory 
trusts to give effect to the tenancy in common which has 
then superseded the joint tenancy. 

The difficulty here lies, of course, principally in the reference 
to “‘ such other acts or things as would,” etc. If a notice in 
writing of desire to sever is given the survivor must receive it. 
A “ surviving joint tenant ”’ purporting to convey as such is 
very usually asked to make a statutory declaration to the 
effect that, to the best of his knowledge, there has been no 
severance. For the reasons given below, such a declaration 
is satisfactory and the title of the vendor to convey in his 
purported capacity may be accepted. But when it comes to 


’ 


the “‘ other acts or things,” it quickly becomes apparent that 
a joint tenancy can be severed in more ways than one without 
the sot-disant “ surviving joint tenant ’’ having any notice of 
the severance. 
Re Wilks 

The locus classicus on the various methods of severing a 
joint tenancy is Re Wilks [1891] 3 Ch. 59. Stirling, J., there 
said that a joint tenancy might unquestionably be severed 
either (1) by a disposition made by one of the joint owners 
amounting at law or in equity to an assignment of the share 
of that owner, or (2) by mutual agreement between the owners. 
He went on to say that there might be other ways of severing 
the tenancy, provided that the act of the joint owner relied 
upon as a severance was such as to preclude him from claiming 
by survivorship any interest in the subject of the joint tenancy. 
This statement of the law was in line with what Lord Hatherley 
had earlier said in Williams v. Hensman (1859), 1 J. & H. 546. 
Thus an alienation of his interest by a joint tenant, whether 
absolutely or by way of mortgage, and whether of the whole 
or of part only of his interest, operates as a severance of the 
joint tenancy. It is obvious, therefore, that many dealings 
which would not appear on the title to the legal estate, and 
of which the other joint tenants may be wholly ignorant, can 
sever the joint tenancy, w'th the result that the “ surviving 
joint tenant’ is,not “solely and beneficially interested.” 
He is a trustee, holding the land on the statutory trusts. 
If that happens, then, to put the title on a completely proper 
footing, another trustee must be appointed, so that there are 
two trustees to convey the legal estate free from all equitable 
interests arising as a result of the severance of the joint 
tenancy, and to give a good receipt for the purchase money 
as the statute requires. 


Surviving joint tenant as vendor 

If the surviving joint tenant is the vendor, this is the course 
which most purchasers’ solicitors prefer, and as a trustee to 
act with the vendor can be appointed by the conveyance to 
the purchaser, at little or no additional cost, vendors’ solicitors 
frequently fall in with the purchaser’s wishes. That is then 
the end of the matter. Now and then, however, some impedi- 
ment prevents this course being adopted. It may be nothing 
more than the vendor’s difficulty in finding a person willing 
to act as an ad hoc trustee; after all, there are liabilities 
attaching to the office, and in these cases the purchase money 
is no sooner received by the trustees than it is paid over to 
the “surviving joint tenant.” It is quite unreasonable, 
I think, for a purchaser’s solicitors to suggest that the vendor's 
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solicitor should himself step into the breach and accept the 
office of trustee. It is in these circumstances that a statutory 
declaration of the kind which I have mentioned is asked for 
from the vendor, and the question then arises: What is the 
worth of such a declaration ? 


Value of statutory declaration 


It is a declaration to prove a negative, in relation to the 
act, not of the declarant, but of someone else. Looked at by 
itself, such a declaration may seem of little value. But the 
burden of proving that a joint tenancy has been severed is 
on the person who alleges the severance (Leak v. M’Dowall 
(1862), 32 Beav. 28, strangely enough the only case to provide 
any authority for this very important proposition ; but the 
statement to that effect in the case is very clear). A vendor 
who produces such a statutory declaration made by his or 
any previous vendor is thus in a position to show a title 
which the purchaser must fault by positive evidence. (This 
is all on the assumption, of course, that there is nothing on 
the title even to hint at the occurrence of a severance.) 
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Moreover, even if there has been a severance, with the result 
that the “ surviving joint tenant ’’ holds subject to the equities 
created by the joint tenant who severed, on the assumption 
on which this discussion has proceeded, that there is no hint 
of any severance on the title, a purchaser who has made a 
proper investigation of the title in accordance with the 
requirements of s. 199 (1) of the Law of Property Act, 1925, 
and found no evidence of a severance, is a bona fide purchaser 
for value of the legal estate from the vendor, without notice 
of any equitable interest. And while the position of a 
purchaser of land the title to which is at some material stage 
deduced through a “ surviving joint tenant ”’ is in practice 
fortified by the possession of a statutory declaration of no 
severance, his title is not essentially different whether such a 
declaration has been made or not. The two rules of law 
which I have mentioned, that as to the burden of proof, and 
that as to a purchase of a legal estate without notice, are 
available in either case to enable the purchaser, on a subsequent 
sale, to show a good title. 
“ASC” 


Landlord and Tenant Notebook 


TENANT FARMERS AND CARAVANS 


THE fact that an Act of Parliament has recently been amended 
after much thought and in the light of experience is not an 
adequate reason for refusing to consider further amendment. 
But those who read a letter from the chairman and vice-chair- 
man of the National Trust Committee for the Lake District in 
The Times cf 17th August may have considered one suggestion 
therein contained as somewhat startling. The writers, after 
approving the desire of holiday-makers to use caravans and 
cluster in fields near farms, deplore the sheer volume of such 
camping on the ground that congregations of caravans and 
tents at certain spots are “ not only often insanitary, noisy 
and messy but also apt to ruin the peace and beauty of 
the valley or lake shore on which they occur.” They then 
observe that there is no single solution to the problem, and 
call for co-operation between, inter alia, the National Trust, 
tenant farmers, local planning authorities, and Government 
departments, as well, of course, as the campers themselves. 


So far, no one would disagree. But the letter proceeds : 
“ Failing that, landlords might, regrettably, have to take more 
drastic action. This could often mean amending old- 
fashioned farm agreements. Whether the law, and in 
particular the Agricultural Holdings Act, as it now stands, 
would give the landlords the necessary authority to do that 
without the consent of their tenants may be a matter of 
doubt. This needs to be cleared up and if necessary put right 
by legislation’: and ‘“‘ Clearly, however, in the last resort, 
where tenants abuse the strong position they hold as occupants 
of farms and persist in allowing an excessive degree of 
camping, landlords, who to-day are not all in possession of it, 
should be granted and should exercise the ultimate sanction 
of being able to give notice to quit.” 

Apart from the question whether the insanitary conditions 
and noise and mess offend or aggrieve a landlord as landlord 
with which I will deal later, it seems that there are a number 
of fallacies to be found in this letter. 


Amending agreement 


Readers will hardly share the doubt expressed. If a 
tenancy agreement of an agricultural holding is not in writing, 
it may be reduced to writing pursuant to the Agricultural 
Holdings Act, 1948, s. 5; but if it does not already provide 
the landlord with the weapon with which the writers of the 
letter are anxious to equip him, the arbitrator has no power to 
supply it. The ‘‘ matters specified in the First Schedule to 
this Act’”’ do not include anything of the sort. Nor, of 
course, could the amendment be made under s. 6—variation 
of a written agreement which effects substantial modification 
in the operation of the Agriculture (Maintenance, Repair and 
Insurance of Fixed Equipment) Regulations, 1948. 


Notice to quit 


The suggestion that landlords should be granted the 
ultimate sanction of being able to give notice to quit, which 
I read as meaning being able to give an effective notice to 
quit, envisages an amendment of s. 24 of the Act, presumably 
by adding a paragraph to subs. (2). The first subsection 
entitles a tenant to serve a counter-notice to a landlord’s 
notice to quit nullifying it unless the notice to quit receives 
the consent of the Agricultural Land Tribunal; the second 
sets out seven sets of circumstances in which the first is 
not to apply. Though these vary, a paragraph ‘“‘ where the 
tenant has allowed an excessive degree of camping ’’ would 
be in strange company. 

But effective notice to quit is, in my submission, not properly 
described as “ the ultimate sanction.”” Many people, including 
land agents and, I regret to say, some legal practitioners, are 
apt to overlook the fact that the Agricultural Holdings Act, 
1948, does not deprive landlords of the remedies of (i) forfeiture 
or (ii) injunction. Either of these—even when relief is 
granted , in the one case—may be far more effective than 
notice to quit. But this raises the question: why, granted 
that the permitting of insanitary conditions and noise and 
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mess are undesirable, should one want to set an offender’s 
landlord at him ? 
Waste 

When writing the words “landlords, who to-day are not 
ali in possession of it ’’ (possibly this should have been “ not 
at all’’?), the writer no doubt had in mind the statutory 
security of tenure provisions of the Act. But apart from the 
Act, a landlord is, ex hypothesi, not in possession of the 
premises which he has let ; and a change in the law which 
would either entitle or compel him to take action against his 
tenant for doing something which might aggrieve the landlord 
as a good citizen or make Messrs. W. Wordsworth, S. T. 
Coleridge and R. Southey turn in their graves, but did not 
injure the reversion, would be a startling change, to say the 
least of it. 

One may, of course, consider whether the permitting of 
excessive camping might constitute waste ; a change in the 
nature of what is demised, a depreciation of the value of the 
estate, an impairment of title. At one time Queen’s College, 
Oxford v. Hallett (1811), 14 Ea. 489, might have supported 
the view that waste was being committed. The defendant’s 
predecessor in title had ploughed up the greater part of a 
common included in the demise of a manor. The defendant 
was alleged to have inclosed the rest, wrongfully to have 
erected fences and banks upon it, wrongfully to have sub- 
divided into small inclosures, and wrongfully to have con- 
verted great part into tillage, etc., ‘‘ whereby the plaintiffs 
were greatly injured in their reversionary estate and interest 
in the said manor.”’ The objection was raised that the action 
would lie against a stranger but not against a tenant, because 
the defendant might yet, before the expiration of his lease 
(which was from 1797 for twenty-one years, the term having 
been assigned to the defendant in 1801), restore the premises 
to their former condition and deliver them up in that state. 
This objection was overruled, and a motion for a new trial 
based upon it was dismissed. Lord Ellenborough, C.J., 
said that Lord Mansfield had held that building a wall where 
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none was before was sufficient to entitle the reversioner to 
this kind of action pending the lease, though it might be pulled 
down again before the lease expired. This decision and 
reasoning might, if not adversely criticised as will presently 
be mentioned, encourage landlords who consider themselves 
aggrieved by excessive camping, and would at least support 
an argument if an injunction were sought ; but what may be 
considered significant is that the verdict at first instance was 
a verdict with nominal damages. 

In West Ham Central Charity Board v. East London 
Waterworks Co. [1900] 1 Ch. 624, however, Buckley, J., 
having cited the above judgment of Lord Ellenborough, said 
bluntly : ‘“ If that was the law at one time, I think it is plain 
that it is not the law now,” and proceeded to refer to Jones 
v. Chappell (1875), L.R. 20 Eq. 539, as showing that in the 
absence of injury to the inheritance which, according to 
Lord Denman, C.J., in Doe d. Grubb v. Burlington (Earl) 
(1833), 5 B. & Ad. 507, must either take the form of diminishing 
the value of the estate, or that of increasing the burden 
on it, or that of impairing evidence of title, there was no 
actionable waste. Buckley, J., went on to say: “If the 
permanent character of the property demised is not sub- 
stantially altered, as, for instance, by the conversion of pasture 
into plough land by breaking up ancient meadows, or the 
like, I conceive that the law is that it is not now waste for the 
tenant to do things which within the covenants and conditions 
of his lease he is not precluded from doing.” 

It does not look as if any landlord would succeed in estab- 
lishing that the permitting of excessive camping constituted 
waste ; indeed, it might be suggested—the letter in question 
mentions that this may occur “ where the farmer is not averse 
to earning a little easy money when the hay is off the ground ” 

that some added goodwill improved the inheritance. So, 
much as one may sympathise with the committee’s objects, 
it would seem that if legislation is to provide the remedy it 
should be town planning or public health legislation rather 
than agricultural holdings legislation. R.B. 


HERE AND THERE 


CASEMENT 
Or all the long-dead Irishmen who played a part in the 
grandeurs and miseries of the Irish civil war from 1916 
onwards, how many are even vaguely remembered by the 
present-day Englishman? Michael Collins, Arthur Griffith, 
Cathal Brugha or Erskine Childers, the strange Englishman 
who fought on the Irish side ?. No, the English only remember 
Sir Roger Casement and that not because his trial is a leading 
case in the law of treason or because he behaved bravely in 
court and in captivity. They remember him for quite a 
different reason. The handsome, bearded, black-haired 
Irishman had earned his knighthood in the British Consular 
Service and had won world-wide admiration for his exposure 
of the horrors of slave-labour in the Congo. Then his story 
changed. On the eve of the first World War the Irish demand 
for independence of British rule had all but reached explosion 
point. The outbreak of war with Germany postponed the 
explosion, but not for long. Now, Casement was for Irish 
independence and, with an imminent rising in prospect, 
he went to Germany to persuade the Irish soldiers in the 
prisoner of war camps to return to their country to fight 
the English. His mission was a fiasco, He was landed 


secretly in Ireland’ from a German submarine and very soon 
afterwards arrested. There is reason to believe that, 
disillusioned with the prospect of the success of a rebellion, he , 
wished to prevent it. He was tried for treason and his guilt 
in law turned on the construction of the ambiguities of the 
agreed translation of a Norman French statute of Edward III 
and its presumed punctuation. The point was whether it 
was treason in law to adhere to the King’s enemies elsewhere 
than in the realm. That point was decided against him 
and he was sentenced to death and eventually hanged—by a 
comma, as it is said. 
THE DIARIES 

THAT was the whole point and his moral character was never 
in issue, though it might have been if insanity had been 
pleaded. Immediately on his condemnation there was 
widespread agitation for a reprieve, especially in America, 
not yet in the war, where feeling was strongly pro-Irish and 
consequently anti-British. It was a_ perilous situation. 
The war was not going well and the hardening of American 
opinion against England might have led to disaster. A secret 
weapon in the field of propaganda was called in to redress 


the balance, Rumours, encouraged in the highest places, 
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began to circulate that there had been found in Casement’s 
possession a series of indescribably vile diaries of homosexual 
practices extending from 1901 to 1911. Copies were dis- 
creetly circulated in the right quarters and honourable men, 
who had been agitating for his reprieve, dropped the whole 
matter in horror and amazement. Casement was duly hanged, 
his martyr’s crown badly tarnished. From then on the 
Government adopted a most extraordinary attitude. The 
alleged diaries were put under lock and key where no human 
eye was allowed to see them. The specious answer made to 
recurrent agitation for their production was that it was not 
the policy of the Government to blacken the character of 
the dead. This led to a cloud of awkward questions. By 
what right were the Government retaining as official secrets 
irrelevant personal documents relating to a period four years 
and more before the treason? Where did the alleged diaries 
come from? The official versions were contradictory. One 
said that they were found in Casement’s overcoat pocket, 
another that they were found in a trunk in Ebury Street. 
It was widely suggested that they were not genuine and that 
someone had stooped to forgery to discredit him. It would 
not have been the first time that forgery had figured in Irish 
political history. Parnell at the height of his power only 
narrowly escaped overthrow by means of a forged letter 
which would undoubtedly have ruined him then had not the 
great Sir Charles Russell’s cross-examination of the forger 
Piggott before a Special Commission of three judges driven 
the guilty man to flight and suicide. 


OBTRUSIVE OBSESSION 


WELL, the diaries are open to examination now and opinions 
are still divided about them so that the problem whether or 
not they are forgeries will never be solved until scientific 
tests have been applied to them. But the extraordinary and 
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depressing thing is the avid gloating curiosity which their 
contents have inspired among so very many people. If they 
related to fraud or drunkenness or theft they would not arouse 
half the interest. To those of us who can remember the 
period between the wars, few things are so surprising in the 
present as the obtrusive obsessional public preoccupation 
with unnatural sexual aberrations. The most squalid of 
all the vices was then emphatically a mere by-product of 
society, little in the consciousness of ordinary people, whose 
attitude was very much that of the Radlett children in ‘‘ The 
Pursuit of Love,’’ when they at last succeeded in discovering 
what was the wicked thing that Oscar Wilde had done— 
that it was “‘ incomprehensible and dull.”’” That such things 
did happen one knew, but they were no business of normal 
people any more than the very peculiar forms of lovemaking 
that go on under the sea. Indeed, if anything, the goings on 
of the crazy mixed up squid seemed far more amusing and 
original. What the unfortunate abnormals did was no 
business of anybody but themselves, their medical advisers 
and their spiritual advisers—unless, of course, they made a 
public nuisance of themselves or corrupted the young, when 
the law had to step in. But the popularisation of Freud 
among the semi-literate has changed all that and few things 
can have spread the misfortune so much as idle curiosity 
and the notion that it is an “ interesting ’’ condition. There 
are those who imagine they are being intellectual if they use 
seven syllables instead of three; they are only grafting 
pretentiousness on to dirty-mindedness. Well, the best thing 
the learned can do for poor Casement is to rehabilitate his 
character, if they can, and, if they can't, to let his personal 
aberrations be forgotten so that he is only remembered at 
the supreme moment when he gave his life for that which 
he held dearer than life. 
RICHARD RoE. 


REVIEW 


Hudson’s Building and Engineering Contracts. By 
E. J. Rimmer, Q.C., of Lincoln’s Inn, and I. N. Duncan 
WaLLAceE, of the Middle Temple, Barrister-at-Law. pp. 1 
and (with Index) 540. 1959. London: Sweet & Maxwell, 
Ltd. £4 4s. net. 


This is the first edition of the book which has been prepared 
by these two editors, and it appears thirteen years after the 
previous edition. Consequently, it is not surprising to find that 
a great deal of the text has been re-written. The preface explains 
why a narrative form, adopting a fairly simple classification of 
the subject-matter into chapters, has been retained with (in this 
respect) minor amendments only. The practice, which is now 
frequently adopted in books of this kind, of writing round the 
standard forms of contract has not been adopted. This decision 
seems to be a very wise one. Although one could look primarily 
to the R.I.B.A. form of contract there are variations of it and 
there are also a number of forms of engineering contract which 
can be regarded as “standard.” Consequently, there is no 
doubt but that a clearer and more useful text has been produced 
than would have been written by way of commentary on a 
number of forms. 

The editors intend that the book should be used by “ non- 
legal readers.’”’ ‘The first chapter, on Formation of Contract, 


will be particularly useful to them. Throughout the remainder 
of the book, however, the language is readily comprehensible 
(so far as the complication of the subject-matter permits) and 
there are numerous illustrations of the facts,of decided cases so 
that any professional man or responsible business man should 
be able to refer to it with confidence that he can understand it. 

A detailed account of the contents is unnecessary. It is 
sufficient to say that the book explains all subjects connected 
with building and engineering contracts from the appointment 
and duties of architects, engineers and surveyors to problems 
caused by bankruptcy and the conduct and effect of arbitration. 
No reviewer can hope to examine the whole of a work of this 
kind in detail. The writer, therefore, put it to several tests, 
including its use in the solution of a problem as to the right 
of an employer to pay a sub-contract directly on the occasion 
of the bankruptcy of the main contractor. In this particular 
instance the book was found to be extremely helpful both for its 
references to authority and for the practical nature of the advice 
it contained. 

In some respects other books may contain more detailed 
discussion, for instance of particular clauses in common form. 
Nevertheless, this is the basic book on the subject and it is 
unrivalled in comprehensiveness. 





LANDS TRIBUNAL: REGISTRAR RETIRES 
Mr. R. F. C. Roach, Registrar of the Lands Tribunal, retired 
on 4th September. He is succeeded by Mr. A. W. Bird, from 
the Official Solicitor’s Department, Royal Courts of Justice. 


NOISE ABATEMENT CAMPAIGN 
The first meeting of the National Council of the Noise Abate- 
ment Society was held in London on 7th September to discuss 
ways to suppress disturbing noises. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Court of Appeal 


WILL: RESIDUARY GIFT ‘‘ AFTER DEATH OF” 
ANNUITANT: DISPOSAL OF SURPLUS INCOME 
WHILST ANNUITANT LIVING 


In re Wragg, deceased; Hollingsworth and Another v. 
Wragg and Others 
Lord Evershed, M.R., Romer and Pearce, L.J J. 
26th June, 1959 

\ppeal from Danckwerts, J. 

A testator, by his will, directed his trustees to hold the estate on 
trust to pay a weekly sum of £3 10s. tax free to his widow and 
another weekly sum to his brother, and ‘‘ after the death of” 
the widow, and setting aside a sufficient part of the estate to pay 
his brother’s annuity, to divide ‘‘ the residuary estate’’ into 
seven equal parts. The wife and the brother both survived the 
testator and the question arose as to the disposal of surplus 
income during the widow’s lifetime. Danckwerts, J., decided 
in favour of the remaindermen and the widow appealed, con- 
tending that the surplus income was undisposed of during her 
lifetime. 

RomMEk, L.J., delivering the first judgment, said that, prima 
facie, a gift “‘ after the death of A ”’ on the ordinary and natural 
meaning of the language could not operate so long as 4 was 
alive. In cases such as In ve Shuckburgh’s Settlement [1901 
2 Ch. 794 and In ve Burden [1948) Ch. 160; [1948] 1 All E.R. 31, 
the words were construed as ‘‘ subject to’ the prior interest but 
taking this will as a whole there was no sufficient reason for 
departing from the natural meaning. The direction to set aside 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Camborne Water Order, 1959. (S.I. 1959 No. 1482.) 6d. 
Disabled Persons (lkegistration) (Amendment) Regulations, 
1959. (S.I. 1959 No. 1510.) 5d. 
Durham County Water Order, 1959. 
Exmouth Water Order, 1959. (5.1 
Firemen’s Pension Scheme (No. 2) Order, 1959. 
No. 1495.) 5d. 
Hastings (Water Charges) Order, 1959. 
Import Duty Orders: 
Reliefs (No. 1). 
(femporary Exemptions) (No. 8). 
Increase of Pensions (Governors) 
1959 No. 1506.) 5d. 
Invergarry—Kyle of Lochalsh Trunk Road (West of Cluanic 
Diversion) Order, 1959. (S.1. 1959 No. 1517.) 5d. 
London-Great Yarmouth Trunk Road (High Street, 
Ingatestone, Detrunking) Order, 1959. (S.I. 1959 No. 1479.) 4d. 
Malvern (Water Charges) Order, 1959. (S.1. 1959 No. 1485.) 4d. 
Manchester Water (No. 3) Order, 1959. (5.1. 1959 No. 1487.) 6d. 
National Health Service (Merlynn Convalescent Home) Order, 
1959. (S.I. 1959 No. 1529.) 5d. 
North East Lincolnshire (\WWater Charges) Order, 1959. (5.1. 
1959 No. 1458.) 5d. 
North of Birmingham-—Preston By-Pass Special Road 
(Variation) Scheme, 1959. (S.[. 1959 No. 1480.) 5d. 
Slaughter of Animals (Prevention of Cruelty) (Amendment) 
Regulations, 1959. (S.I. 1959 No. 1493.) 4d. 
Stopping up of Highways Orders: 
(City and County Borough of Birmingham) (No. 13). (S.1. 
1959 No. 1476.) 5d. 
(City and County Borough of Birmingham) (No. 14). (5.1. 
1959 No. 1488.) 5d. 
(City and County of Bristol) (No. 8). 
(County Borough of Burnley) (No. 1). 
5d. 


(S.1. 1959 No. 1468.) 8d. 
1959 No. 1469.) 5d. 
(S.1. 1959 


(S.1. 1959 No. 1484.) 4d. 
(S.1. 1959 No. 1505.) 5d. 


(S.I. 1959 No. 1530.) 5d. 
Regulations, 1959. (SI. 


(S.1. 1959 No. 1464.) 5d. 
(S.1. 1959 No. 1513.) 


part of the estate to pay the weekly sum to the brother was, in 
his lordship’s view, to take effect on the death of the widow and 
not earlier and that direction was incompatible with the substitu- 
tion of ‘‘ subject to my wife’s interest ’’ for the words actually 
used. On the true construction of the will the surplus income was 
undisposed of and went to the widow. The ordinary meaning was 
given to similar words in Weatherall v. Thornburgh (1877), 8 Ch. 1). 
261; Berry v. Geen [1938] A.C. 575; 54 T.L.R. 703; [1938 
2 AILE.R. 302; Imre Robb {1953} Ch. 459 ; [1953] 1 All E.R. 920 ; 
and In ve Gillett [1950] Ch. 102; [1949] 2 All E.R. 893, and as 
Sir Robert Romer, L.J., said in In ve Edwards [1906] 1 Ch. 570, 
the court should not in all cases lean too heavily against a con- 
struction involving a partial intestacy. 

PEearcE, L.J., and Lorp EvERSHED, M.R., agreed. 

APPEARANCES: H. E. Francis (Peacock & Goddard, for 
Elliot Smith & Co., Mansfield) ; A.C. Sparrow, G. M. Parbury 
(Sharpe, Pritchard & Co., for Harrop White, Vallance & Dawson, 
Mansfield). 


[Reported by Miss LE. DanGrRFIELD, Barrister-at-Law] 
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The following page numbers can now be given in respect of notes 
of cases published in these columns on the date indicated :— 
14th August, 1959 :— 
Bharat v. R. ae. 
Chisholm v. Hall pis oe 
Pyx Granite Co., Ltd. v. Ministry of 
Housing and Local Government 3 W.L.R. 346 
Udalagama v. Boange .. i ee 3 WALK. 383 


3 W.L.R. 406 
3 W.L.R. 391 


AND WHITEHALL 


(S.I. 1959 No. 1514.) 


(County Borough of Burnley) (No. 2). 
5d. 

(County of Carmarthen) (No. 2). (S.I. 1959 No. 1477.) 5d. 

(County of Chester) (No. 18). (S.1. 1959 No. 1465.) 5d. 

(County of Chester) (No. 19). (S.1. 1959 No. 1492.) 5d. 

S.I. 1959 No. 1489.) 5d. 

(County of Derby) (No. 17). (S.1. 1959 No. 1481.) 5d. 

(County of Glamorgan) (No. 1). (S.I. 1959 No. 1502.) 5d 

(County of Gloucester) (No. 11). (S.I. 1959 No. 1503.) 5d. 

(County Borough of Great Yarmouth) ‘No. 3). (S.1. 1959 
No. 1475.) 5d. 

(County of Hampshire) (No. 7). (S.I. 1959 No. 1466.) 5d. 

(County of Leicester) (No. 7). (S.I. 1959 No. 1490.) 5d. ° 

(London) (No. 38). (S.I. 1959 No. 1511.) 5d. 

(County of Northampton) (No. 4). (S.I. 1959 No. 1512.) 5d. 

(City and County Borough of Portsmouth) (No. 8). (S.1. 
1959 No. 1470.) 5d. 

(County Borough of Preston) (No. 2). 
5d. 

(County of Somerset) (No. 5). 

(County Borough of Southampton) 
No. 1467.) 5d. 

(County of Warwick) (No. 12). (S.1. 1959 No. 1463.) 5d. 


(County of Worcester) (No. 6). (S.1. 1959 No. 1478.) | 5d. 

Training of Teachers (Scotland) (Amendment No. 8) Regula- 

tions, 1959. (S.I. 1959 No. 1472.) 5d. 

Wages Regulation Orders :— 
(Rope, Twine and Net). 
(Rubber Proofed Garment) 

No. 1509.) 6d. 

Welsh Courts (Interpreters) Kules, 1959. 
4d. See p. 698, ante. 

West Hampshire Water Order, 1959. (S.I. 1959 No. 1501.) 5d. 

York Water Order, 1959. (S.1. 1959 No. 1459.) 5d. 


(County of Derby) (No. 15). ( 


(S.1. 1959 No. 1462.) 


(S.1. 1959 No. 1491.) 5d. 
(iG. °3). WS: w959 


(S.I. 1959 No. 1508.) 11d. 
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SELECTED APPOINTED DAYS 
August 
29th Landlord and Tenant (Furniture and Fittings) Act, 1959. 
Obscene Publications Act, 1959. 
Wages Councils Act, 1959. 


September 
1st County Court Districts (Wells) Order, 1959. (S.I. 1959 
No. 1424.) 


Manorial Documents Rules, 1959. (S.I. 1959 No. 1399.) 
Opticians Act, 1958, ss. 2, 3 (except subs. (3)), 4 and 7 (2). 
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7th Legal Aid (Assessment of Resources) Amendment 
Regulations, 1959. (S.I. 1959 No. 1350.) 

Metropolitan Magistrates’ Courts (Marylebone) Order, 
1959. (S.I. 1959 No. 1313.) 

National Assistance (Determination of Need) Amendment 
Regulations, 1959. (S.I. 1959 No. 1241.) 

National Assistance (Disregard of Assets) Order, 1959 


(S.I. 1959 No. 1244.) 


15th Road Traffic Act, 1956, s. 1 (mot 15th August, as stated 
in error at p. 674, ante). 


NOTES AND NEWS 


TOWN AND COUNTRY PLANNING: 
ADVERTISEMENT CONTROL 


Circular No. 56/1959, issued by the Ministry of Housing and 
Local Government to local authorities and others, states that 
the Minister is advised that s. 37 of the Town and Country 
Planning Act, 1959, which relates to the notification of applica- 
tions for planning permission to owners (cf. p. 640, ante), does 
not apply to consents for the display of advertisements given 
by or under the Town and Country Planning (Control of 
Advertisements) Regulations, 1948-51. It is a condition of 
those consents, the circular states, that before any advertisement 
(with certain exceptions) is displayed on land, the permission 
of the owner or other person entitled to give permission must be 
obtained, under reg. 5 (4) of the 1948 regulations as amended. 


“NEW GRANTS FOR BETTER HOMES” 


Under the above title the Ministry of Housing and Local 
Government has issued a useful pamphlet on how to claim 
improvement grants (H.M.S.O., 1s. 6d.). 


JURY COMMITTED FOR ACQUITTING PRISONER 


In a further series of ‘‘ Verdict of the Court,’’ to be heard 
weekly in the B.B.C. Home Service on Fridays, from 
25th September, Lord Birkett has selected Penn & Mead's 
Case (1670), 6 State Tr. 951, as the first of the series of famous 
trials to be reconstructed. In that case the magistrates tried 
every means of coercing the jury to bring a verdict of guilty, 
even denying them food and drink. 


THE SOLICITORS ACT, 1957 


On 21st May, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of ARCHIBALD GEOFFREY STUBBS, of No. 1 St. Lawrence 
Road, Plymouth, and now or recently confined in H.M. Prison, 
Wormwood Scrubs, London, W.12, be struck off the Roll of 
Solicitors of the Supreme Court, and that he do pay to the 
applicant his costs of and incidental to the application and inquiry. 

On 21st May, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of GEOFFREY LESLIE SMITH, of Auriol House, No. 137 
Hammersmith Road, London, W.14, and No. 12 Vernon Street, 
Hammersmith, London, W.14, be struck off the Roll of Solicitors 
of the Supreme Court, and that he do pay to the applicant his 
costs of and incidental to the application and inquiry. 

On 21st May, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of ALICE DOROTHEA SOPHIA LARGE, of Nos. 71-75 Chandos 
House, Palmer Street, London, S.W.1, be struck off the Roll of 
Solicitors of the Supreme Court, and that she do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 

On 20th August, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of ROLAND Guy DE LANCY WoRMELL, of Station Road, 


Harlow, Essex, be struck off the Roll of Solicitors of the Supreme 
Court, and that he do pay to the applicant his costs of and 
incidental to the application and inquiry. 


On 20th August, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of HERBERT WOLFENDEN, of P.O. Box 63, Chingola, 
Northern Rhodesia, be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the applicant his costs of 
and incidental to the application and inquiry. 


On 20th August, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that there 
be imposed upon SYED AHMED RaFIQUE, of No. 34 Eaton Place, 
London, S.W.1, and No. 18 Oak Hill Road, London, S.W.15, 
a penalty of £250 to be forfeit to Her Majesty, and that he do 
pay to the complainant his costs of and incidental to the applica- 
tion and inquiry. 


On 20th August, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
WILFRED CRAWLEY, of 36 Staveley Road, Chiswick, London, 
be suspended from practice as a solicitor for a period of one year 
from 21st August, 1959, and that he do pay to the applicant 
his costs of and incidental to the application and inquiry. 


On 20th August, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of NoEt LisTER Binns, of Bancroft Manor, Sherington, 
Bucks, and now or recently confined in H.M. Prison, Wormwood 
Scrubs, London, W.12, be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the applicant his costs 
of and incidental to the application and inquiry. 


On 20th August, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of BERTRAM ALBERT ABEL, of 51 Burton Street, Nottingham, 
be struck off the Roll of Solicitors of the Supreme Court, and that 
he do pay to the applicant his costs of and incidental to the 
application and inquiry. 


On 20th August, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
SYDNEY CoRBIN NICHOLLS BEAvaNn, of No. 32 Little Park 
Gardens, Enfield, Middlesex, and ‘‘ Hennons,’’ Theobalds Park, 
Waltham Cross, Herts, be suspended from practice as a solicitor 
for a period of six months from 1st September, 1959, and that he 
do pay to the applicant his costs of and incidental to the 
application and inquiry. 


On 20th August, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of Ernest Lowe, of No. 7 Town Street, Marple Bridge, 
Cheshire, and now or recently confined in H.M. Prison, Manchester, 
be struck off the Roll of Solicitors of the Supreme Court, and that 
he do pay to the applicant his costs of and incidental to the 
application and inquiry. 


On 20th August, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that there 
be imposed upon ALFRED EDWARD FLINT WALKER, of No. 2 
Eldon Chambers, Wheeler Gate, Nottingham, and Burton Road, 
Carlton, Nottingham, a penalty of £250 to be forfeit to Her 
Majesty, and that he do pay to the complainant his costs of and 
incidental to the application and inquiry. 
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BUILDING SOCIETIES 
BUILDING SOCIETIES IN GOVERNMENT HousE PuRCHASE SCHEME 


The under-mentioned building societies have now joined the 
Government’s new scheme for easier house purchase, or have 
undertaken todoso. Between them they represent over one-third 
of the assets of all building societies in the United Kingdom. 
They include some of the biggest in the country, and house 
purchasers should be able to find a society operating the scheme 
in the area in which they wish to purchase. Under the scheme 
societies advance up to 95 per cent. of the value of pre-1940 
houses bought for owner-occupation. To qualify a house must 
be valued at not more than £2,500 (£3,000 in London): Abbey 
National Building Society, Barnstaple Building Society, Bed- 
fordshire Building Society, Bishop Auckland Rock Building 
Society, Bradford Equitable Building Society, Bristol and West 
Building Socie+y, Burnley Building Society, Chalfont and District 
Permanent Building Society, Co-operative Permanent Building 
Society, Coventry Economic Building Society, Coventry Mutual 
Permanent Building Society, Derbyshire Building Society, 
Eastbourne Mutual Building Society, Eastern Counties Building 
Society, East Surrey Building Society, Gateshead Permanent 
Building Society, Hampshire Building Society, Hastings and 
Thanet Building Society, Hinckley and Country Building Society, 
Holmesdale Benefit Building Society, Industrial and Provident 
Permanent Building Society, Sunderland, Leamington Spa 
Building Society, Leek and Moorlands Building Society, 
Leicestershire Building Society, Lewes Building Society, Mansfield 
Building Society, Melton Mowbray Building Society, Mercantile 
Building Society, Middleton Building Society, Monmouthshire and 
South Wales Building Society, Newcastle upon Tyne Globe 
Permanent Building Society, Northampton and Midland Building 
Society, Northampton Town and County Building Society, 
Northern Counties Permanent Building Society, Norwich Building 
Society, Padiham Building Society, Peterborough Provincial 
Benefit Building Society, Redditch Benefit Building Society, 
Rock Building Society, Rowley Regis and District Benefit 
Building Society, Rugby Building Society, Saffron Walden 
Benefit Building Society, South Shields Commercial Permanent 
Building Society, South Staffordshire Building Society, Stafford 
Railway Building Society, Steyning and Littlehampton Building 
Society, Stroud Building Society, Tewkesbury and District 
Permanent Benefit Building Society, Tipton and Coseley 
Permanent Building Society, Walsall Mutual Building Society, 
Warwick and Warwickshire Permanent Building Society, 
Wolverhampton and District Permanent Building Society, 
Wolverhampton Freeholders Permanent Building Society, 
Woolwich Equitable Building Society. 


Honours and Appointments 


Mr. W. E. Jones, O.B.E., President of the National Union of 
Mineworkers and a member of the General Council of the 
T.U.C., has been appointed to the Monopolies Commission as a 
part-time member. 


Mr. KENNETH KABERRY has been appointed clerk to Hebden 
Royd Urban District Council in succession to Mr. Raymond 
Ashworth, who is retiring. 


Dr. WILLIAM JOHN VICKERS, barrister-at-law, has _ been 


appointed deputy coroner of Burton Borough Council. 


Wills and Bequests 


Mr. H. B. CARLISLE, solicitor, of Southport, left £109,628 net. 
His bequests included £100 to the R.S.P.C.A. and £100 to the 
vicar and churchwardens of All Saints’ Parish Church, Southport, 
for the general purposes of that church. 


Mr. Epwin Rosert Boor, solicitor, of Purley, Surrey, left 
£8,059 net. 


Mr. ERNEST ARTHUR RAM, 
Surrey, left £24,376 net. 


solicitor, of Great Bookham, 
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Obituary 


solicitor, of Morpeth, Northumberland, 
He was admitted 


Mr. CHARLES WEBB, 
died in a car accident on 4th September. 
in 1911. 
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